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PREFATORY  NOTE 


Professor  Fiske  had  virtually  completed  the  first  draft  of 
this  article  at  the  time  of  his  death,  though  his  revised  draft 
covered  only  the  three  topics  called  Cicero's  De  Oratore,  Phi¬ 
losophy,  Rhetoric,  and  Poetics,  and  to  irpeirov.  I  gathered 
practically  all  the  material  for  the  remainder  of  the  work  from 
his  first  draft,  trying  to  arrange  it  according  to  his  last  plan, 
though  this  proved  difficult  as  parts  of  several  outlines  were 
left.  He  seems  fully  to  have  decided  on  naming  chapters  II 
and  III  De  Arte  and  De  Artifice.  The  arrangement  of  the 
rubrics  in  the  different  chapters,  is,  I  think,  chiefly  as  he  would 
have  had  it,  with  the  exception  of  the  main  topic  in  the  last 
chapter,  The  Perfect  Orator  and  Poet.  He  had  placed  this  under 
chapter  III,  since  it  is  usually  associated  with  the  heading 
De  Artifice  in  ancient  writings  on  rhetoric.  I  have  shifted  it  to 
chapter  IV,  however,  since  it  seemed  to  give  better  balance  to 
the  whole,  and  seemed  itself  a  rather  effective  summary  of  the 
argument.  He  had  called  his  last  chapter  simply  Conclusion. 

The  material  in  the  three  topics  mentioned  above  is 
virtually  as  it  stood  in  the  revised  draft.  I  have  rearranged  and 
reorganized  considerably  the  material  of  the  other  rubrics  from 
the  first  draft,  cutting  out  repetitions,  and  omitting  what  seemed 
irrelevant  to  the  present  article,  but  at  no  point  have  I  tampered 
with  his  argument. 

The  language  throughout  is  almost  entirely  Mr.  Fiske’s. 
I  have  checked  his  references,  and  added  the  bibliography, 
summary,  and  index. 

Mary  A.  Grant. 

Lawrence,  August,  1927 
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PREFACE 


This  study  is  a  continuation  of  a  collaborative  investigation 
undertaken  by  Miss  Mary  A.  Grant  of  the  University  of 
Kansas  and  myself.  In  Volume  XXXV  of  the  Harvard  Studies 
in  Classical  Philology,  pp.  1-74  we  published  an  article  entitled 
Cicero’s  Orator  and  Horace’s  Ars  Poetica.1  The  present  study 
deals  along  similar  lines  with  the  relationship  between  the 
De  Oratore  of  Cicero  and  the  Ars  Poetica  of  Horace.  As  in  our 
earlier  study,  the  inventio  is  essentially  Miss  Grant’s;  the 
dispositio  and  elocutio  are  mine.  She  is  not  responsible  for  any 
errors  of  omission  or  commission  in  the  present  study. 

In  the  procemium  of  the  earlier  study2 1  sketched  the  broad 
outlines  of  a  stemma  of  rhetorical  content,  and  pointed  out  that 
my  primary  concern  was  rather  with  the  community  of  ideas 
and  commonplaces  operative  within  the  field  covered  by  the 
stemma  than  with  verbal  resemblances.  Once  more  we  shall 
be  concerned  rather  with  the  horizontals  and  diagonals  of  cross 
relationship  than  with  the  vertical  lines  which  plot  the  descent 
of  rhetorical,  literary,  or  poetic  theory. 

It  is  important  to  remember  that  the  Romans  were  in  the 
main  introduced  to  the  study  of  rhetoric,  not  through  the  texts 
of  the  sophists,  of  Plato,  Isocrates,  and  Aristotle,  but  in  part 
as  pupils  of  Hellenistic  and  Greco-Roman  rhetoricians,  in  part 
by  the  perusal  of  the  rexvai  prjTopiKaL.  A  study  of  the  com¬ 
mentary  of  Heinze-Kiessling  upon  the  Ars  Poetica  of  Horace 
should  convince  the  most  skeptical  that  this  work  is  steeped 
in  Hellenistic  rhetoric.  I  need  only  refer  my  readers  to  the 
introduction  of  Lejay’s  masterly  edition  of  Horace’s  Satires 
and  to  the  prefaces  to  the  individual  satires  passim  as  evi¬ 
dence  for  the  influence  of  Cicero’s  philosophical  and  rhetorical 
works  upon  the  Satires  of  Horace.3  I  must  omit  a  consideration 

1  This  work  will  hereafter  be  cited  as  Cicero’s  Orator  and  Horace’s  Ars  Poetica. 

2  Op.  cit.,  pp.  1-2. 

1  Cf.  also  my  Lucilius  and  Horace,  chapter  2,  The  Relation  of  Lucilius  and  the  Scipionic 
Circle  to  the  New  Greek  Learning  and  Literature,  for  a  treatment  of  the  influence  of  Greek  rhetoric 
upon  the  Romans  prior  to  the  Ciceronian  period. 
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of  the  evidence  which  connects  many  of  the  leading  literary  and 
political  figures  of  the  Ciceronian  and  earlier  Augustan  age — 
including  certainly  Cicero  and  perhaps  Horace  and  Vergil — 
with  Philodemus  of  Gadara,  the  Epicurean  teacher,  the  proteg6 
of  the  great  house  of  the  Pisos.4 

Since  the  appearance  of  my  previous  study,  Christian 
Jensen  has  republished  in  more  accessible  form  his  study, 
Neoptolemos  und  Horaz,  under  the  title  Philodemos  iiber  die 
Gedichte,  Fiinftes  BuchP  In  my  judgment  Jensen  has  shown 
that  Philodemus  criticized  poetic  theories  which  are  closely 
related  to  those  of  Horace’s  Ars  Poetica,  and  some  of  which  are 
probably  to  be  attributed  to  Neoptolemus  of  Parium. 

The  present  study  is  largely  built  upon  the  foundation  of 
several  other  recent  investigations  dealing  with  Cicero’s  Orator 
and  De  Oratore  or  with  Horace’s  Ars  Poetica.  Even  where  I  am 
unable  to  accept  the  central  thesis  of  such  an  investigation,  as 
is  the  case  with  Hack’s  The  Doctrine  of  Literary  Forms,6 1  often 
find  myself  accepting  many  of  the  corollaries  of  such  a  study. 
Thus  Hack  deserves  great  credit  for  having  pointed  out  the 
influence  of  Platonic  ideas  upon  the  doctrine  of  literary  forms 
in  general,  and  upon  the  Orator  of  Cicero  and  the  Ars  Poetica  of 
Horace  in  particular.  On  the  other  hand,  I  believe  that  Norden’s 
well-known  article,  Die  Composition  und  Litter aturgattung  der 
Horazischen  Epistula  ad  Pisones ,7  opens  an  epoch  in  the  literary 
and  historical  interpretation  of  this  important  work.  I  accept 
with  gratitude  the  essential  results  of  Norden’s  study.  Equally 
valuable  for  all  students  of  Ciceronian  and  Horatian  relation¬ 
ships  are  two  studies  by  Wilhelm  Kroll:  Studien  iiber  Ciceros 
Schrift  de  oratore,  and  Die  Historische  Stellung  von  Horazens 
Ars  Poetica .8  Barwick’s  article,  Die  Gliederung  der  Rhetor  is  chen 

4  Cf.  Cicero’s  Orator  ani  Horace’s  Ars  Poetica,  pp.  3-4. 

6  Previously  published  in  the  Abhandlungen  der  preussischen  Akademie  der  Wissenschaften, 
1918,  philosophisch-historische  Klasse  Nr.  14.  Now  published  in  Berlin,  W eidmannsche  Buchhand- 
lung,  1923. 

•  Harvard  Studies  in  Classical  Philology,  XXVII  (1916),  pp.  1-66.  For  a  criticism  upon 
Hack’s  central  thesis  cf.  my  Lucilius  and  Horace,  p.  470,  note  38. 

7  Hermes,  XL  (1905),  pp.  481-528. 

*  Rheinisches  Museum,  LVIII  (1903),  pp.  552-597,  and  Sokrales,  LXXII  (1918),  pp.  81-98. 
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rkxvn  und  die  Horazische  Epistula  ad  Pis  ones, 9  seeks  to  prove 
that  the  Anctor  ad  Herennium,  the  Ciceronian  rhetorical  works, 
the  Ars  Poetica  of  Horace  show  traces  of  the  arrangement  of 
material  according  to  diverse  rhetorical  schematizations  evolved 
by  the  rex^cu  prjTopuai’i.  Shorey’s  4>ixns,  ptKkr-q,  emarripri10  dis¬ 
cusses  this  important  commonplace  of  ancient  literature  with 
wide  and  sympathetic  learning.  The  qualities  of  ( natura ), 

peXerri  ( exercitatio ,  diligentia) ,  kmarqu-q  ( doctrina ),  often  enlarged 
by  certain  concomitants,  play  an  important  structural  function 
in  the  rexvai  priropiKai  under  the  rubric  and  under  the 

rubric  artifex  in  the  Ars  Poetica  408-412  fif. ,  while  they  pervade 
ad  nauseam  the  whole  discussion  of  Cicero’s  De  Oratore. 

It  is  obvious  that  my partitio11  does  not  imply  that  the  topics 
treated  under  the  rubrics  which  I  employ  can  really  be  dis¬ 
located  or  pigeon-holed  under  disparate  compartments.  A 
Texv-q  pr]TopLKrj,  still  more  a  rexvn  iroL-qTLK-q,  deals  with  the  most 
complicated  and  protean  organism  known  to  mankind.  They 
attempt  to  formulate  some  of  the  more  general  principles 
according  to  which  the  Greeks,  and  later  the  Romans,  found  it 
convenient  to  arrange  logically  and  coherently  their  critical 
ideas  as  to  composition  in  prose  and  in  verse.  To  the  ancients, 
at  least,  such  systems  are  not  externally  imposed  upon  litera¬ 
ture,  but  derived  from  the  logical,  emotional,  and  aesthetic 
evolution  of  the  race.  We  may  rather  compare  their  effect- — 
though  like  all  things  human  they  may  now  have  their  course-— 
to  such  physical  systems  as  the  circulation  of  the  blood  or  the 
nervous  system,  which  condition  and  animate  the  most  varied 
types  of  physical  activity.  So  these  aesthetic  systems,  though 
evolved  in  the  period  when  art  became  self-conscious,  neverthe¬ 
less  suffuse  and  animate  the  civilized  human  spirit  in  its  tasks 
of  expressing  in  enduring  forms  the  ideals  of  truth  and  beauty. 

9  Hermes,  LVII  (1922),  pp.  1—62.  It  is  perhaps  worth  while  to  reiterate  that  the  three 
schematizations  worked  out  byBarwick  and  summarized  on  page  7  of  Cicero’s  Orator  and  Horace’s 
Ars  Poetica  were  fitted  into  the  broader  distribution  of  material  under  the  rubrics  ars  and  artifex , 
as  set  forth  by  Norden.  Norden  shows  by  a  wealth  of  examples  that  this  simple  form  of  partitio 
pervaded  the  do  ay  toy  h- 

10  Transactions  of  the  American  Philological  Association,  XL  (1909),  pp.  185-201.  Bar- 
wick,  op.  cit.,  pp.  53-59. 

11  For  the  significance  of  the  rubrics  ars  and  artifex  under  which  I  have  arranged  the  material 
in  chapters  II  and  III,  cf.  Norden,  op.  cit.  (cf.  supra,  n.  9),  and  my  discussion,  Cicero’s  Orator  and 
Horace’s  Ars  Poetica,  pp.  5-7. 


CHAPTER  I 

CICERO’S  DE  ORATORE  AND  ORATOR 

I  wish  first  to  consider,  without  pretending  to  an  exhaustive 
treatment,  certain  questions  as  to  the  sources  of  Cicero’s  ideas 
and  rhetorical  theories  set  forth  in  the  De  Oratore.  In  the  De 
Oratore  1,5  Cicero  declares: 

Vis  enim,  ut  mihi  saepe  dixisti,  quoniam,  quae  pueris  aut  adulescentulis 
nobis  ex  commentariolis  nostris  incohata  ac  rudia  exciderunt,  vix  sunt  hac 
aetate  digna  et  hoc  usu,  quem  ex  causis,  quas  diximus,  tot  tantisque  consecuti 
sumus,  aliquid  eisdem  de  rebus  politius  a  nobis  perfectiusque  proferri. 

On  the  basis  of  this  sentence  one  would  expect  to  find 
Cicero  giving  us  in  the  De  Oratore  the  results  of  his  long  years 
of  experience  as  an  orator.  Wilkins,1  indeed,  seems  to  accept 
this  statement  at  its  full  face  value:  “Cicero,”  he  declares,  “is 

giving  us  no  mere  theories  for  the  schools  of  declaimers . 

he  keeps  in  view  the  practical  requirements  of  one  who  wishes 
to  play  the  part  of  a  true  Roman  citizen  in  the  conflicts  of  the 
assembly  and  the  law  courts.” 

As  against  this  view  I  must  cast  my  vote  with  Kroll,  who 
in  an  illuminating  study,  Cicero  und  die  Rhetorik,2  justly  re¬ 
marks:  “aber  im  ganzen  beschrankt  sich  das,  was  er  aus  seiner 
eigenen  Praxis  mitteilt,  auf  gelegentliche  Aphorismen,  die  fur 
den  Gesamtinhalt  seiner  rhetorischen  Schriften  von  geringen 
Bedeutung  sind.  Der  Kern  dieser  Schriften  wird  vielmehr 
gebildet  durch  theoretische  und  historische  Ausfiihrungen,  die 
nicht  in  seinem  eigenen  Kopfe  entsprungen  sind,  sondern  ihre 
Abhangigkeit  von  griechischer  Rhetorik  und  Philosophic 
nicht  verleugnen  konnen.  Man  wird  bei  ihm  wenige  rhetorische 
Regeln  finden,  die  sich  nicht  aus  griechischen  Handbiichern 
belegen  liessen.”3  This  dependence  of  Cicero  upon  the  greater 

1  Wilkins,  in  the  introduction  to  his  edition  of  the  De  Oratore,  pp.  1  ff. 

2  Neae  Jahrbiicher  fiir  das  Klassische  Altertum,  XI  (1903),  pp.  681-682. 

‘  Thus  the  exposition  of  inventio  ( De  Or.  I,  139,  II,  104,  132,  III,  70;  cf.  Orator  121)  is 
based  on  the  doctrine  of  Hermagoras. 
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Greek  rhetoricians  and  philosophers  and  their  Hellenistic 
successors  in  contradistinction  to  the  petty  writers  of  rhetorical 
manuals  and  the  Greek  lecturers  who  flooded  Rome  has  been 
obscured  by  Cicero’s  jibes  at  the  Graeculi,4  jibes  which  recall 
Horace’s  contempt  for  the  improvising  street  poetasters  and 
philosophical  street-preachers  of  the  Augustan  age.  In  short, 
Cicero  in  the  De  Oratore,  like  Horace  in  the  Ars  Poetica,  rather 
sedulously  avoids  the  appearance  of  writing  a  rex^.5  By  the 
time  that  Cicero  came  to  write  the  Orator  he  had  progressed 
perceptibly  from  this  narrowly  Roman  point  of  view.6 

The  very  fact  that  in  the  De  Oratore  1,107-110  the  question 
is  raised  by  Scaevola  whether  rhetoric  is  an  ars  {rkxvq),  is  pre¬ 
sumptive  proof  that  Cicero  was  somewhat  versed  in  the  theories 
of  the  rext'ca  pr)Topu<aL  as  well  as  in  the  less  technical  writings  of 
the  philosophers  and  rhetoricians.  This  question  was  in  fact  a 
moot  point  between  the  two.  Charmadas,  following  Diogenes 
and  Critolaus,  had  denied  to  rhetoric  the  characteristics  of  a 
true  art.  The  nature  of  his  arguments  may  be  inferred  from  the 
De  Oratore  I,  85-92.  Here  (85-88)  we  find  recorded  the  argu¬ 
ment  of  Menedemus  to  the  effect  that  the  orator  must  depend 
upon  philosophy  and  the  school  of  life  for  his  psychology  and 
political  and  social  ethics;  that  none  of  the  artes  of  the  rhetori¬ 
cians  said  anything  upon  this  subject.  In  reply  Charmadas 
(89-92)  maintained  that  the  question  at  issue  was  not  whether 
Demosthenes  was  eloquent  as  the  result  of  natural  ability  or 
from  the  study  of  Plato,  but  what  the  rhetoricians  taught,  i.e. 
whether  there  was  any  regularly  organized  art  of  oratory  at  all. 
He  rather  held  that  eloquence  was  a  natural  gift.  Finally  he 
summed  up  the  argument  by  giving  (92)  an  excellent  definition 
of  an  ars,  in  the  sense  of  a  scientific  treatise  which  requires 
thorough  knowledge,  unity  of  subject  matter,  and  fixity  of 
phenomena  within  the  field:  Artem  vero  negabat  esse  ullam  nisi 

*  Cf.  DeOr.  I,  102,  105. 

6  For  a  discussion  of  this  matter  cf.  Kroll,  Studien  ilber  Ciceros  Schrifi  de  oratore ,  Rh.  Mus., 
LVIII  (1903),  p.  572,  note  2.  Compare  Horace,  A.P.,  306  tnutius  el officium  nil scribens  ipse docebo. 
Here  I  think  that  nil  scribens  means  not  writing  a  technical  work.  Cf.  Cicero's  Orator  and  Horace's 
Ars  Poetica,  p.  51. 

6  Cf.  infra,  p.  21. 
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quae  cognitis  penitusque  perspectis  et  in  unum  exitum  spectantibus 
et  numquam  fallentibus  rebus  contineretur? 

I  have  quoted  this  striking  definition  in  full,  because  by  it 
the  art  of  poetry  as  well  as  the  art  of  rhetoric  are  read  out  of 
court.  Both  of  them,  in  spite  of  modern  efforts  to  apply  to  them 
certain  biological  and*psychological  analogies,  are  not  genuine 
arts  in  the  Platonic  sense,  for  they  deal  with  probabilities,  with 
the  ebb  and  flow  of  life  and  of  human  emotion.  These  remain 
largely,  even  to  modern  psychology  and  social  science,  im¬ 
ponderables.  In  the  strict  sense  of  the  philosophers,  oratory 
was  not  an  ars  ( rexvr, ]),  for  it  was  not  a  ovoTripa  kn  KaraXqptuv 
in  so  far  as  it  must  accommodate  itself  to  the  conceptions  of 
the  crowd.  An  ars,  rhetorically  speaking,  should,  I  think,  be 
a  X070S  irpds  to  irpaypa,  but  oratory  and  poetry  are  to  be  related 
to  the  X070S  irpos  tovs  aKpoaras.  On  the  other  hand,  in  so  far  as 
it  collects  rules  won  by  experience,  or,  we  must  add  in  the  case 
of  the  poetic  art,  gives  verbal  expressions  to  the  mysterious 
gestation  of  the  individual  imagination,  and  brings  these  rules 
into  a  coherent  order,  it  is  an  art  in  the  ordinary  acceptance  of 
the  term.8 

In  the  second  Book  of  the  De  Oratore,  30-33,  Antonius, 
citing  the  beginning  of  the  rhetoric  of  Aristotle,  reiterates  the 
same  thought:  res  mihi  videtur  esse,  inquit,  facultate  praeclara, 
arte  mediocris;  ars  enim  earum  rerum  est,  quae  sciuntur;  oratoris 
autem  omnis  actio  opinionibus,  non  scientia,  continetur;  nam 
et  apud  eos  dicimus,  qui  nesciunt,  et  ea  dicimus,  quae  nescimus  ipsi. 
Yet  (32)  the  rules  by  which  speakers  surpass  others  may  be 
observed  and  codified.  In  this  loose  sense,  then,  we  may 
speak  of  the  art  of  rhetoric.  The  designation  in  Book  II, 
356  is  again  typical:  ars  tota  dicendi,  sive  artis  imago  quaedam 
et  similitudo  est,  habet  hanc  vim,  non  ut  totum  aliquid,  cuius  in 
ingeniis  nostris  pars  nulla  sit,  pariat  et  procreet,  verum  ut  ea, 
quae  sunt  orta  iam  in  nobis  et  procreata,  educet  atque  confirmet. 

7  Cf.  Wilkins’  adequate  note  on  this  passage,  op.  cit.,  p.  127.  Cf.  De  Or.  I,  102  and  II,  30 
quoted  by  Wilkins,  and  his  cross  reference  to  Cope’s  Introduction  to  Aristotle's  Rhetoric,  p.  26.  Cf . 
also  infra,  pp.  82,  84  and  n.  10,  Chap.  III. 

8  Philodemus,  Suppl.  26.9  dXooxcphs  irapai  ijpvo is  (rroxalopivri  too  us  Ini  t6  ~o\ii  ko.1 
Kara  rd  eCXorpov. 
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In  these  passages  facultas  is  a  natural  capacity  ( <t>vcns ,  ingenium) , 
ars  or  artificium  is  a  rexvr],  rather  than  an  eTioTrjuy-  It  is  obvious 
that  here  the  theory  of  what  constitutes  an  art  impinges  upon 
the  far-flung  commonplace  of  <t>vc ns,  neXerr],  imarqurj,  which  I 
shall  consider  presently.9 

One  must  agree,  then,  with  Kroll  that  with  the  exception 
of  the  De  Inventione,  which  is  frankly  a  manual,  and  the  Brutus, 
which  is  not  concerned  with  rhetoric,  but  with  orators,  the 
rhetorical  writings  of  Cicero  are  characterized  by  a  rather 
loose  synthesis  of  pedagogical  material  directly  derived  from 
the  rhetorical  rexRcu,  and  by  sweeping  theoretical  expositions 
derived  from  philosophy  (or  at  times  from  the  philosophical 
interpretation  of  history  and  literary  history).  Whether  the 
immediate  source  of  Cicero’s  philosophic  rhetoric  was  Philo  of 
Larissa,  as  Von  Arnim  argues  in  his  Dio  von  Prusa  (pp.  97  ff.), 
or  Antiochus  of  Ascalon,  as  Kroll  is  inclined  to  believe,  does 
not  immediately  concern  us.  Cicero  had  heard  Philo  at  Rome 
in  the  year  88  B.C.,  and  Antiochus,  his  successor  and  pupil, 
in  Athens  in  79  B.C.  Undoubtedly,  as  even  Kroll  acknowledges, 
Philonian  material  lies  back  of  some  of  the  ideas  in  the  De 
Oratore,  yet  Kroll  advances  cogent,  and  to  my  mind  convincing, 
arguments  that  the  influence  of  Antiochus  was  far  more  potent.10 

For  our  present  purposes,  however,  the  essential  point  is 
to  notice  that  the  attitude  of  Cicero  in  the  De  Oratore  to  the 
long  controversy  waged  between  Greek  philosophy  and  Greek 
rhetoric  is  a  probable  reflection  of  the  attitude  of  his  more 
immediate  sources.  On  Greek  soil  this  controversy  reaches  back 
to  the  time  of  Plato,  Isocrates,  and  Aristotle.  It  was  transferred 
to  Roman  soil  by  the  three  representatives  of  the  famous 
embassy  of  155  B.C.:  Carneades  the  Academician,  Critolaus 
the  Peripatetic,  Diogenes  of  Babylon  the  Stoic.  All  three  are 
violent  opponents  of  rhetoric  proper.  Yet  one  must  speak  in 

9  Cf.  infra,  pp.  74-89. 

10  Cf.  Kroll,  Sludien  ilber  Ciceros  Schrift  de  oratore,  vol.  cit.  pp.  589-592.  His  argument  is 
based  to  a  considerable  extent  upon  the  identity  of  material  found  in  Books  IV  and  V  of  the  De 
Finibus  and  in  the  Topica  (which  is  demonstrably  dependent  upon  the  writings  of  Antiochus), 
and  also  upon  the  essential  identity  with  both  of  much  of  the  material  in  the  long  excursus  in  the 
third  book  of  the  De  Oratore  54-143. 
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public.  Hence  it  was  the  sincere  but  somewhat  jejune  Stoic 
rhetoric,  with  its  emphasis  on  clarity,  brevity,  Latinity,  con- 
gruity,  and  absence  of  ornamentation,  which  was  by  the  efforts 
of  Diogenes  and  Panaetius  domiciled  in  the  Scipionic  circle.11 
The  same  community  of  ideas  prevailed  in  the  philosophic 
schools  of  Greece  proper  until  about  110  B.C.,  when  Philo 
broke  with  the  tradition  by  recognizing  rhetoric  as  a  justifiable 
discipline  and  lecturing  upon  it. 

Then  came  Antiochus.  He  belonged  to  the  outline  school 
of  philosophy  who  wished  to  make  philosophy  easy  that  it 
might  carry  its  message  to  the  cultivated  layman.  As  today  we 
are  told  that  the  good  American  needs  philosophy  to  interpret 
daily  life,  so  then  the  good  Greek,  and  still  more  the  good 
Roman,  needed  it.  Antiochus  resented  the  elements  of  skepti¬ 
cism  which  had  been  brought  into  the  New  Academy  by 
Arcesilas,  elements  which  led  to  a  split  between  the  Old 
Academy  and  the  Peripatos.  The  terminology  of  the  Stoic  logic 
introduced  by  Zeno  had  further  obscured  the  essential  agree¬ 
ment  of  Plato  and  Aristotle.  Hence,  to  quote  the  excellent 
summary  of  Kroll:12 

Antiochos’  Wahlspruch  lautete  daher:  Bruch  mit  der  akademischen 
Skepsis  und  Ruckkehr  zu  Platon  und  Aristotles;  und  indem  er  versuchte,  die 
Lehre  dieser  beiden  Heroen  mit  dem  stoischen  Dogma  in  Einklang  zu  bringen, 
schuf  er  ein  eklektisches  System,  dem  man  zwar  keine  besondere  Tiefe  nachsagen 
konnte,  das  aber  leicht  verstandlich  war  und  bei  Leuten  der  verschiedensten 
Observanz  Anklang  finden  konnte. 

Second,  in  his  efforts  to  capture  the  suffrages  of  the  crowd, 
especially  of  the  Roman  crowd,  Antiochus  substituted  for  the 
Stoic  sage  with  his  belief  in  the  decop-qTiKos  (3Los  a  sort  of  superman 
or,  better,  supercitizen,  who  united  in  himself  philosophical, 
rhetorical,  and  political  education.13  Contemporary  educational 
ideals  afford  interesting  analogies. 

Yet  the  position  of  this  synthesizing,  eclectic  mediator  was 
not  easy.  On  the  one  hand  he  must  parry  the  attacks  of  the 

11  Cf.  my  Lucilius  and  Horace,  chapter  II. 

12  Cicero  und  die  Rhetorik,  Neue  Jahrbiicher  fur  das  Kl.  Alter.,  XI  (1903),  p.  686. 

1S  Kroll,  op.  cit.,  p.  686  suggestively  compares  his  position  as  the  philosophical  adviser  of 
L.  Lucullus  on  his  Asiatit  campaigns  with  that  of  Aristotle,  the  gtlide  of  Alexander  the  Great. 
Furthermore  the  seven  wise  men  had  combined  politics  and  philosophy. 
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Stoics  and  Peripatetics,  who,  imbued  with  the  principles  of 
araOeca  and  ixt.Tpcnra.Oeia  denied  the  right  of  the  sage  to  influence 
decisions  by  emotional  appeal  ( tclOos ).  This  attack  Antiochus 
met  by  asserting  that  the  eloquence  of  philosophy  was  a  virtue, 
not  to  be  compared  with  the  poxOppa  p-qropcK-q  of  the  demagogue. 
Again,  the  Peripatetics  with  their  insistence  on  the  life  of 
learning  were  pacified  by  the  assurance  of  the  worthlessness  of 
the  traditional  manuals  of  rhetoric  and  by  the  assurance  that  a 
liberal  education  by  its  command  of  the  silva  rerum  produced  a 
copia  verbontm.H  Especially  was  emphasis  laid  upon  the  social 
sciences  of  those  days,  jurisprudence,  politics,  and  history. 
Nevertheless,  when  it  came  to  actual  rules,  the  new  rhetorical 
philosophy  could  not  and  did  not  dispense  with  the  traditional 
manuals.  In  short,  the  whole  attitude  of  Antiochus  and  his 
pupil,  Cicero,  to  these  manuals  is  one  of  mingled  scorn  and 
dependence. 

But  Antiochus  must  also  meet  the  attacks  of  the  rhetori¬ 
cians.  These  gentlemen,  like  Cicero’s  Antonius,  very  properly 
raised  the  question:  If  rhetoric  has  hitherto  fared  so  well  with¬ 
out  philosophy,  what  practical  contribution  can  philosophy  now 
hope  to  make  to  the  equipment  of  the  orator?  Antiochus 
replied  that  the  particular  subject  of  litigation  (viroOecns)  could 
be  disentangled  from  its  environing  conditions  of  personality 
and  place,  and  reduced  to  an  abstract  formula  (Oeats),  falling 
within  the  field.  In  a  letter  to  his  brother  Quintus,15  Cicero 
declares  that  it  is  just  here  that  his  own  Academic  rhetoric 
diverges  from  the  ordinary  rhetoric  of  the  schools. 

Furthermore  Antiochus  gave  point  and  depth  to  the  bald 
formula  of  the  rhetoricians,  that  the  orator  must  upon  occasion 
arouse  the  anger  or  pity  of  his  hearers,  by  showing  that  philoso¬ 
phy  by  studying  the  psychology  of  the  emotions  secured  a 
command  of  just  such  “affects.”16  Finally,  in  his  effort  to  attain 
an  adequate  solution  to  the  problem  of  inventio,  Antiochus 
pillaged  the  Totukcl  of  Aristotle,  contaminated  it  with  accretions 

»  Cf.  De  Or  II,  65,  146;  III,  93,  103,  118,  125,  142. 

15  Ad  Q.  Fralrem,  III,  3,  4.  This  scheme  goes  back  to  Hermagoras.  It  is  developed  in  the 
De  Oratore,  III,  111-118;  Topica,  80-86;  Partiliones  Oraloriae,  62-67. 

i«  Cf.  De  Or.  I,  17  and  Kroll,  op.  cit.,  Rh.  Mus.,  LVIII  (1903),  p.  577. 
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from  the  Stoic  logic,  and  thus  compiled  a  new  manual  which 
laid  the  foundation  for  the  Topica  of  Cicero. 

I  shall  turn  now  to  a  brief  consideration  of  the  primary 
sources17  of  the  De  Oratore  and  Orator. 

In  both  treatises  Cicero  has  left  us  abundant  evidence  that 
he  regarded  the  Academy  and  the  Peripatos,  rather  than  the 
Stoa,  as  the  mistress  of  his  eloquence.  He  expressly  asserts  this 
in  the  Orator  12: 

ego  autem  et  me  saepe  nova  videri  dicere  intellego,  cum  pervetera  dicam, 
sed  inaudita  plerisque,  et  fateor  me  oratorem,  si  modo  sim  aut  etiam  quicumque 
sim,  non  ex  rhetorum  officinis,  sed  ex  Academiae  spatiis  exstitisse;  ilia  enim 
sunt  curricula  multiplicium  variorumque  sermonum,  in  quibus  Platonis  primum 
sunt  impressa  vestigia. 

The  same  feeling  of  the  importance  of  philosophy,  especially 
of  Peripatetic  and  Academic  philosophy  for  the  study  of 
rhetoric  underlies  the  whole  argument  of  the  De  Oratore,  as  we 
shall  see  in  the  next  chapter. 

It  seems  probable  that  of  Plato’s  philosophical  works 
Cicero  was  familiar  with  the  Republic,  the  Laws,  the  Gorgias, 
the  Phaedrus,  the  Phaedo,  the  Crito,  the  Meno,  the  Theaetetus, 
the  Philebus,  and  the  Timaeus  (which  he  translated).18  If 
Sandys  is  right,19  the  illustration  from  the  field  of  Platonic  ideas 
in  the  Orator  10  is  derived  rather  from  the  Timaeus  than  the 
Republic.  Now  Cicero’s  translation  of  the  Timaeus  was  made 
in  the  early  part  of  45  B.C.,  immediately  following  the  appear¬ 
ance  of  the  Orator.  Accordingly  Cicero’s  more  intimate  ac¬ 
quaintance  with  this  work  may  probably  be  dated  from  a  period 
close  to  that  in  which  the  Orator  was  being  produced. 

Both  Hack  and  I  have  properly  emphasized  the  influence 
of  the  Platonic  theory  of  ideas  upon  the  ideal  of  the  perfect 
orator  as  set  forth  in  the  Orator ,20  In  the  De  Oratore,  on  the 
other  hand,  although  Plato  is  mentioned  no  less  than  twelve  times 
and  Platonic  influence  (direct  or  indirect)  upon  this  work  is 

17 1  make  no  pretense  to  an  exhaustive  examination  of  these  primary  sources  but  seek 
rather  to  summarize  the  results  of  recent  investigations. 

18  Cf.  Wilkins,  De  Oratore,  note  on  I,  28;  Sandys,  Introduction  to  the  Orator,  pp.  LXVII  f . 

18  Note  ad  loc. 

70  Hack,  op.  cit.  pp.  41-52  and  passim-,  Cicero’s  Orator  and  Horace’s  Ars  Poetica,  pp.  16-17. 
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apparent,21  I  can  nowhere  see  clear  proof  of  the  tendency  to 
assimilate  the  concept  of  the  ideal  orator  of  this  work  with  the 
Platonic  theory  of  ideas.  In  two  passages  at  most  we  may  trace 
the  influence  of  Platonic  conceptions  which  may  be  roughly 
described  as  corollary  to  the  Platonic  theory  of  ideas.  Thus  in 
III,  21  ff.  we  have  an  interesting  argument  for  the  unity  of  all 
knowledge,  which  may  be  influenced  by  the  Epinomis  of  Plato.22 
In  III,  67  the  fallibility  of  the  senses  is  asserted.  This  conception 
is,  of  course,  intimately  associated  with  a  world  of  shifting 
phenomena  of  which  we  may  predicate  opinion,  but  not  pure 
knowledge.  Unfortunately  the  general  context  seems  to  suggest 
relation  rather  with  the  scepticism  of  the  new  Academy  than 
with  Plato’s  doctrine  of  ideas  as  developed  in  the  Republic  or 
Timaeus.  This  is  of  course  not  to  deny  that  the  Platonic  doctrine 
of  ideas,  whether  in  their  original  or  later  Academic  forms,  may 
have  exercised  an  important  influence  upon  the  seed  ground  of 
ideas  from  which  sprang  the  De  Oratore.2 3 

I  turn  next  in  this  brief  survey  of  the  more  important 
ultimate  sources  to  the  influence  of  Isocrates.  Here  I  accept  the 
results  of  Hubbell’s  careful  investigation.  It  will  be  sufficient 
for  our  present  purpose  to  quote  a  portion  of  Hubbell’s  sum¬ 
mary:24 

I  have  shown  Isocratean  influence  in  Cicero’s  theory  that  the  orator  should 
be  able  to  speak  on  any  subject  but  need  know  little  of  the  details  of  the  subject 
about  which  he  speaks;  that  the  orator  is  the  source  from  which  flow  all  the 
forces  that  produce  civilization  and  government;  that  the  orator  is  the  best 

21  Thus  I,  28  shows  that  Cicero  knew  the  Phaedrus.  In  I,  47  and  III,  122  we  have  mention 
of  the  Gorgias  and  discussion  of  its  tenets.  I,  49  speaks  of  the  stylistic  excellence  of  Plato.  1,217 
asserts  that  even  the  philosophers  do  not  lay  claim  to  universal  knowledge,  yet  that  Plato  was 
most  proficient  in  music,  geometry,  physics,  poetical  composition.  In  I,  224  we  are  told  that 
Plato’s  republic  was  an  ideal  picture  of  the  state.  In  I,  233  and  III,  15  we  may  assume  familiarity 
with  the  death  of  Socrates.  In  II,  194  we  are  told  that  the  perfect  poet  must  be  inspired,  according 
to  Plato.  In  III,  62  we  have  a  discussion  of  the  relations  between  the  various  sects  of  philosophy 
after  Plato’s  death. 

22  Cf.  infra,  pp.  58-60,  and  DeOr.  Ill,  131-132. 

23  Apparently  Laurand,  De  Marci  Tulli  Ciceronis  Studiis  Rhetoricis,  Paris,  1907,  is  of  the 
same  opinion.  At  least  he  makes  no  mention  of  any  influence  of  the  Platonic  theory  of  ideas  upon 
the  De  Oratore  in  his  discussion  II  1,  pp.  21-25  under  the  rubric:  Quid  Plaloni  Cicero  debuerit. 
Cf.  infra,  n.  29  for  a  discussion  as  to  whether  the  De  Oratore  has  the  form  of  a  Platonic  dialogue 
or  not. 

2<  The  Influence  of  Isocrates  on  Cicero,  Dionysius,  and  Aristides  by  Harry  Mortimer  Hubbell, 
Yale  University  Press,  1913,  p.  39. 


CICERO’S  DE  ORATORE  AND  HORACE’S  ARS  POETIC  A 


19 


statesman,  and  also  a  teacher  of  morals;  furthermore  that  his  profession  is  so 
honorable  as  to  lend  dignity  even  to  the  teaching  of  it.  These  ideas  form  the 
background  of  the  De  Oratore  and  Orator.  On  this  Cicero  puts  the  details  of  his 
picture,  drawing  them  probably  from  many  sources. 

I  may  add  that  in  his  first  chapter  Hubbell  shows  convinc¬ 
ingly  that  the  theories  of  Isocrates  as  to  the  education  of  the 
orator,  and  as  to  the  orator  qua  general,  qua  statesman,  qua 
philosopher  are  in  essential  harmony  with  those  of  Cicero.  The 
influence  of  Isocrates  upon  Horace’s  Ars  Poetica,  however,  is 
indirect,  with  one  important  exception.  The  account  which 
Isocrates  gives  of  the  growth  of  civilization  through  the  power 
of  X070S  (Nic.  5-8  =  Ant.  253-256)  was  utilized  by  Cicero  in  the 
De  Oratore  I,  32  ff.  and  in  the  De  Inventione  I,  2  ff.  In  both 
works,  then,  the  passage  gives  imaginative  rhetorical  back¬ 
ground  for  the  whole  treatise.  Isocrates  indeed  feels  that  the 
passage  plays  so  important  a  part  in  his  system  that  he  repeats 
it  verbatim  in  the  Antidosis  253  ff.  and  gives  us  the  same  thought 
in  other  words  in  Panegyricus  48  ff.  Now  I  have  already  shown 
in  my  previous  study,  Cicero’s  Orator  and  Horace’s  Ars  Poetica ,25 
that  the  section  in  the  Ars  Poetica  on  the  perfect  poet  closes 
with  a  long  passage  in  the  heroic  style  on  the  civilizing  mission 
of  poetry  (391-407),  and  that  this  passage  directly  parallels 
for  poetry  the  argument  followed  by  this  rhetorical  common¬ 
place  for  oratory  in  Isocrates  and  in  the  De  Oratore. 

Finally  the  doctrine  of  social  and  literary  propriety  which 
is  central  to  the  understanding  of  the  Ars  Poetica,  played  an 
important  part  in  the  system  of  Isocrates.  Thus,  in  his  Pan- 
athenaicus  26  ff.,  Isocrates  gives  his  definition  of  an  educated 
man,  enumerating  four  points  as  essential:  (1)  practical 
ability,  (2)  social  propriety,  (3)  self  control  in  the  presence  of 
pleasure  and  disaster,  (4)  moderation,  lack  of  false  pride.  The 
second  point,  as  Hubbell  points  out,26  affords  a  parallel  to 
Cicero’s  ideals  of  an  orator  in  omni  genere  sermonis  et  humani- 
tatis  ....  perfectus  (De  Or.  I,  35).  Since,  then,  t6  irpeirov 
appears  prominently  among  the  qualities  demanded  of  the 

“  Pp.  65-67. 

®  Op.  cil.  p.  28. 


20 


UNIVERSITY  OF  WISCONSIN  STUDIES 


highly  socialized  poet  by  Horace,  and  of  the  highly  socialized 
orator  by  Isocrates,  it  seems  to  me  possible  that  Isocrates  may 
have  had  some  influence  in  moulding  the  conception  of  Panae- 
tius27  in  this  central  doctrine  of  his  Trepi  rod  KccdriKovros,  best 
represented  to  us  by  Cicero’s  De  Officiis,  Book  I. 

The  circumstances  of  the  composition  of  the  De  Oratore 
and  the  Orator  now  demand  a  brief  discussion. 

Cicero  had  returned  from  exile  in  September  57  B.C.  After 
some  important  political  speeches  delivered  in  the  year  56  B.C. 
he  yielded  to  the  predominance  of  the  first  triumvirate  reestab¬ 
lished  by  the  conference  at  Lucca,  and  in  55  B.C.  withdrew 
almost  entirely  from  the  law  courts  and  the  senate.28  From  a 
letter  to  Atticus  (IV, 13, 2),  which  may  be  dated  between 
November  16th  and  November  20th,  55  B.C.,  we  learn  that  the 
De  Oratore,  Cicero’s  first  masterpiece  in  the  field  disputed  be¬ 
tween  philosophy  and  rhetoric,  had  been  finished  after  much 
time  and  labor.  Cicero  felt  a  well-merited  pride  in  his  work. 
Thus  ten  years  later,  45  B.C.,  he  writes  to  Atticus  (XIII,  19,4): 

Hoc  in  antiquis  personis  suaviter  fit,  ut  et  Heraclides  in  multis  et  nos  in 
sex  de  re  publica  libris  fecimus.  Sunt  etiam  de  oratore  nostri  tres,  mihi  vehe- 
menter  probati .... 

In  a  letter  to  Lentulus  ( Epp .  ad  Fam.  I,  9,  23)  Cicero 
describes  the  work: 

Scripsi  igitur  Aristotelio  more,  quem  ad  modum  quidem  volui  tris  libros  [in 
disputatione  ac  dialogo]  de  oratore,  quos  arbitror  Lentulo  tuo  fore  non  inutilis; 
abhorrent  enim  a  communibus  praeceptis  et  omnem  antiquorum,  et  Aristoteliam 
et  Isocratiam,  rationem  oratoriam  complectuntur.29 

27  It  is  well  known  that  Panaetius  was  a  member  of  the  Scipionic  circle  and  that  he  in¬ 
fluenced  Lucilius.  Lucilius  (Marx,/g.  184  ff.)  explicitly  quotes  an  Isocratean  figure. 

28  Wilkins,  op.  oil.,  pp.  2-3,  and  Cicero,  Epp.  ad  Fam.  1, 9,  23. 

29  If  Kroll  (N eue  J ahrbiicher  JUr  das  Klassische  Alterlum,  XI  [1903],p.  683)  is  correct,  Isoc¬ 
rates  and  Aristotle  here  do  not  designate  the  names  of  Cicero’s  sources,  but  only  the  philosophic 
character  of  his  rhetoric.  Watson,  one  of  the  early  translators  of  the  De  Oratore,  quoted  by  Wilkins, 
Introduction,  p.  3  declares  that  the  De  Oratore  is  in  form  Platonic  rather  than  Aristotelian.  This 
is  true  in  the  sense  that  in  place  of  a  single  speaker  who  gives  a  continuous  exposition,  we  have  two 
speakers,  Antonius  and  Crassus,  who  in  the  main  divide  the  exposition  between  them.  Neverthe¬ 
less  the  minor  speakers,  notably  Scaevola  and  Gaius  Caesar  Strabo,  play  a  much  more  active  part 
in  the  discussion  than  is  usual  in  a  Ciceronian  dialogue.  Formally  speaking,  then,  it  seems  to  me 
that  Watson  is  right  in  regarding  the  dialogue  as  Platonic  rather  than  Aristotelian.  On  the  other 
hand,  as  Wilkins  properly  asserts,  the  dialogue  is  one  of  exposition  rather  than  search,  and  is 
largely  wanting  in  dramatic  realism  and  the  typical  Socratic  irony  and  dialectic. 
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In  his  De  Oratore  Cicero  had  stressed  the  value  for  the 
orator  of  the  study  of  history.30  Nine  years  later,  in  the  early 
months  of  46  B.C.,  as  if  to  give  concrete  illustration  to  this 
principle,  his  Brutus  appeared.  This  work  is  an  historical  sketch 
of  the  development  of  Roman  eloquence  set  forth  in  the  De 
Oratore.  The  work  is  modelled  on  the  plan  of  the  Annalis  of 
Cicero’s  friend  Atticus.  A  subsidiary  purpose  was  to  wean 
Brutus  from  his  fondness  for  the  Atticists  and  to  transmit  to 
him  Cicero’s  own  oratorical  ideals  as  a  sort  of  literary  legacy. 

The  immediate  motives  which  led  Cicero  in  the  last  months 
of  46  B.C.31  to  write  the  Orator,  a  second  treatise  in  the  field 
closely  allied  to  that  of  the  De  Oratore,  are  sufficiently  clear.  In 
the  Brutus  he  had  incidentally  attempted  to  show  that  the 
attacks  of  the  young  Atticists  against  him  were  unfounded,  and 
to  draw  over  Brutus,  who  was  associated  with  them,  to  his  own 
side.  An  annalis  oratorum  like  the  Brutus,  however,  gave 
Cicero  but  scant  opportunity  to  develop  his  own  philosophical 
and  aesthetic  theories  as  to  the  best  style.  A  discourse  couched 
in  a  different  form  was  better  suited  to  impress  Cicero’s  case 
upon  the  somewhat  cold  and  objective,  not  to  say  pedantic, 
Brutus.  Moreover  Brutus  himself  in  thanking  Cicero  for  the 
arrival  of  the  dialogue  bearing  his  name  had  raised  certain 
points  of  disagreement  and  had  requested  Cicero  to  develop 
his  ideas  as  to  the  best  style.32  Cicero  was  thus  in  honor  bound 
to  formulate  in  more  precise  form  the  more  general  and  theoreti¬ 
cal  arguments  interspersed  in  such  freely  moving  and  less 
formal  dialogues  as  the  De  Oratore  and  the  Brutus.  Accordingly 
he  frankly  adopted  the  form  of  a  didactic  treatise,  a  treatise, 
however,  scrupulously  moulded  in  accordance  with  the  best 
theories  of  ornatus,  but  not  couched  in  the  loose  and  flexible 
form  of  the  dramatic  dialogue.  Kroll33  suggests  two  reasons  for 

so  I,  158;  II,  52-59. 

S1  On  the  question  of  the  date  of  the  Orator  cf.  Kroll’s  edition,  Einleitung,  p.  1;  Sandys’ 
edition,  Introduction,  pp.  LII  ff.;  Schanz,  Romische  Litteraturgesckichte  in  the  Iwan  von  Muller 
Handbuch,  VIIIs  1,  II,  p.  307. 

«  Cicero  alludes  to  this  letter  in  the  Orator  1,  3,  34,  52,  174,  and  perhaps  in  40.  Cf.  Kroll, 
editio  cit.  Einleitung,  p.  2,  note  1.  In  a  sense,  then,  as  was  argued  by  W.  Schmid  (Bert.  Phil. 
Wochenschrift,  XXIV  [1904],  427),  one  may  regard  this  work  as  a  literary  epistle,  like  Horace’s 
Ars  Poetica,  an  epistle,  however,  which  has  grown  into  a  book.  Quintilian  (VIII,  3,  6)  also  knew 
of  actual  letters  to  Brutus  on  these  questions. 

•s  Editio  cit.,  Einleitung,  p.  2,  note  2. 
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the  change  of  form.  First,  Cicero  may  have  had  little  inclination 
again  to  present  his  material  in  dialogue  form  so  short  a  time 
after  the  appearance  of  the  Brutus.  In  view  of  Cicero’s  continual 
partiality  to  the  dramatic  dialogue  I  do  not  lay  great  stress  on 
this  reason.  The  second  reason  of  Kroll,  however,  is  of  funda¬ 
mental  importance.  He  says: 

zudem  wollte  er  seine  Meinung  wirklich  eingehend  und  wissenschaftlich 
begriinden  und  den  Schein  vermeiden,  als  solle  durch  die  kiinstlerische  Form 
sachliche  Oberflachlichkeit  verdeckt  werden. 

To  these  two  reasons  I  should  add  a  third,  which  seems  to 
me  even  more  important.  In  returning  to  a  field  where  he  must 
constantly  draw  upon  the  material  in  the  De  Oratore,  Cicero 
wished  to  avoid  a  direct  comparison  with  that  work.  In  this 
rivalry  with  himself  he  hoped  to  surpass  himself  in  form  as  well 
as  content,  in  accordance  with  what  I  have  elsewhere  called 
the  classical  theory  of  imitation.  Finally  we  may  add  the  fact 
that  Cicero,  who  in  his  last  year  nobly  illustrated  his  personal 
adherence  to  the  Solonian  precept  yripaaKu  del  dedacrKopevos,  had 
learned  much  of  philosophy,  of  rhetoric,  of  letters,  of  life,  in  the 
nine  years  which  separate  the  De  Oratore  from  the  Orator. 

In  concluding  this  introduction  I  shall  confine  myself  to 
a  summary  statement  of  certain  obvious  similarities  and  differ¬ 
ences  between  the  De  Oratore ,  Orator,  and  Ars  Poetica. 

While  the  De  Oratore  of  Cicero  is  not  an  kaayuyr],34  it  has 
in  common  with  the  eiaayojyrj  the  element  of  exhortation  and 
admonition  which  lends  a  protreptic  character  to  the  counsels 
of  Horace  to  the  young  Pisones.  A  similar  tone  marks  the  rela¬ 
tions  of  Crassus  and  Antonius  to  the  more  youthful  Sulpicius 
and  Cotta.  Sulpicius  is  represented  as  a  youth  of  high  natural 
attainments,  possessed  of  all  the  physical  attributes  of  the 
orator.  He  has  attached  himself  to  Crassus.  He  is  fiery  and 
passionate,  somewhat  exuberant  in  his  style  of  writing  (for 
which  he  is  reproved  by  Antonius),  entirely  at  odds  with  his 
master  Crassus,  as  he  impetuously  declares,  in  the  high  estimate 
which  he  sets  upon  the  study  of  philosophy.  Cotta,  on  the 

34  I  accept  the  essential  results  of  Norden’s  study  already  cited.  Cf .  my  Lucilius  and  Horace, 
pp. 446-447. 
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other  hand,  choses  Antonins  as  his  model,  though  owing  to  his 
physical  disabilities  he  affects  a  somewhat  severer  style,  which 
depends  largely  upon  the  subtle  exposition  of  the  facts  of  the 
case.  In  fact,  though  the  two  are  not  lay-figures  like  Horace’s 
Pisones,  the  tone  of  the  counsel  given  by  Antonius  and  Crassus 
to  them  does  not  differ  essentially  from  that  of  Horace  to  the 
poetic  aspirants  of  the  Ars  Poetica.35,  However,  the  father  of  the 
young  Pisones  in  the  Ars  Poetica  is  a  shadowy  figure,  whereas 
Scaevola  and  Catulus,  the  two  older  interlocutors  of  the  De 
Qratore  take  a  much  more  vigorous  part  in  developing  the 
dramatic  character  of  the  dialogue.  In  this  respect,  as  in  most 
other  structural  aspects,  the  Ars  Poetica  is  closer  to  the  Orator 
than  to  the  De  Oratore.  Upon  the  whole  we  shall  not  be  far 
wrong  if  we  regard  the  earlier  work  as  a  broadly  painted  canvas 
which  both  Cicero  himself  in  the  Orator  and  Horace  in  the  Ars 
Poetica  regarded  as  a  sort  of  silva  rerum  for  their  more  strictly 
didactic  treatises. 

In  one  respect,  however,  the  Ars  Poetica  stands  in  super¬ 
ficial  form  nearer  to  the  De  Oratore  than  to  the  Orator:  both 
seek  to  reproduce  with  a  measure  of  fixed  design  the  apparent 
inconsequence  of  an  actual  conversation.  Kroll,  with  his  usual 
perspicacity,  has  demonstrated  this  fact,  which  is  of  the  utmost 
importance  for  the  analysis  of  the  De  Oratore.  He  believes  that 
the  theory  of  the  structure  of  the  dramatic  dialogue  goes  back 
as  far  as  Artemon  and  the  older  Peripatetic  school.  By  this 
theory,  rules  for  the  dialogue  were  evolved  similar  to  those 
governing  the  epistolary  genre.36  Now  the  Ars  Poetica  is  a  letter 
to  the  youthful  Pisones,  and  a  literary  epistula  as  Hendrickson 
has  shown,37  is  really  a  species  of  satire.  All  students  of  Horace’s 
satires  are  familiar  with  the  frequent  tacks,  long  or  short,  by 
which  his  conversations  or  sermones  move  leisurely  and  naturally 
forward  toward  their  goal.38  The  tendency  to  slur  the  points  of 

”6  Compare  such  passages  as  De  Or.  II,  88,  89  which  recount  Antonius’  first  acquaintance 
with,  and  counsel  to  the  youthful  Sulpicius.  For  Sulpicius’  attitude,  cf.  II,  97  and  III,  147.  For 
Horace’s  attitude  to  the  Pisones,  cf.  my  Lucilius  and  Horace,  p.  448. 

36  Kroll,  op.  cit.  in  Rh.  Mus.,  LVIII  (1903),  p.  574  and  note  1. 

87  Are  the  Letters  of  Horace  Satires ?  A.  J.  P.,  XVIII  (1897),  pp.  312-324. 

38  Cf.  my  Lucilius  and  Horace,  passim.  Satire  I,  1  is  an  almost  classic  example  of  this 
procedure. 


24 


UNIVERSITY  OF  WISCONSIN  STUDIES 


transition  in  the  argument  is  an  important  corollary  of  the  same 
principle.  Thus  Antonius  in  the  De  Oratore  II,  177  insists  that, 
the  theme  once  found,  there  should  be  variety  in  the  treatment 
and  that  the  points  of  juncture  should  be  concealed: 

interpuncta  argumentorum  plerumque  occulas,  ne  quis  ea  numerare 
possit,  ut  re  distinguantur,  verbis  confusa  esse  videantur. 

Those  of  us  who  accept  (with  modifications)  Norden’s 
thesis  that  the  Ars  Poetica  is  an  daayuyq  clothed  in  epistolary 
form,  believe  that  we  can  trace  a  fairly  coherent  core  of  doctrine 
overlaid  by  the  surface  variety  of  meandering  illustration,  and 
further  obscured  by  the  deliberate  employment  of  similar  fluid 
transitions.  In  the  Ars  Poetica  we  have  few  digressions.  In  the 
De  Oratore,  on  the  other  hand,  we  make  our  advance  through 
suggestions  by  interlocutors,  postponements,  digressions,  and 
return  to  the  speaker’s  central  theme.39 

The  Orator,  on  the  other  hand,  as  anyone  who  will  examine 
Kroll’s  admirable  argument  will  recognize,  is  marked  by  a 
much  more  coherent  structure.40  I  agree  with  Kroll  that  at  the 
time  that  Cicero  wrote  the  Orator :  “er  war  nun  einmal  der 
gebildetste  Mann,  der  glanzendste  Stilist  und  der  gewandteste 
Schriftsteller  Roms.”41  Moreover  one  must  remember  that 
Cicero  in  the  Orator,  like  Horace,  was  engaged  in  a  contemporary 
stylistic  controversy  of  that  peculiarly  animated  type  endemic 
among  the  Latin  races,  ancient  and  modern.  Both  writers 
conduct  their  cause  pro  domo  sua  with  the  dexterity,  address, 
and  brilliance  of  skilled  swordsmen.  Neither  is  a  “Sir  Oracle.” 

Finally  to  the  specialist,  and  as  such  I  speak,  the  copious¬ 
ness  and  inconsequence  of  the  De  Oratore,  notwithstanding  its 
charm,  will  at  times  cause  a  measure  of  irritation.  He  will 
prefer  to  subscribe  to  Cicero’s  own  dictum  {Ad  Fam.YI,  18,  4) : 

Oratorem  meum  tan  to  opere  a  te  probari  vehementer  gaudeo;  mihi  quidem 
sic  persuadeo,  me,  quicquid  habuerim  iudicii  de  dicendo,  in  ilium  librum  con- 

s#  As  an  illustration  of  suggestions  and  postponements  I  may  cite  the  treatment  of  ordo. 
Compare  II,  179  with  II,  307-332.  Perhaps  the  most  striking  of  the  many  digressions  in  the  De 
Oratore  is  that  in  book  III,  54-143,  discussed  by  Kroll  in  his  Studien  iiber  Ciceros  Schrift  de  oratore, 
vol.  oil.  For  other  illustrations  cf.  Kroll’s  article,  passim. 

40  On  structural  resemblances  between  the  Orator  and  the  Ars  Poetica  cf.  Cicero's  Orator 
and  Horace’s  Ars  Poetica,  pp.  7,  23-25,  45-48,  54. 

41  Kroll,  ed.  Orator,  Einleitung,  p.  4. 
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tulisse,  qui  si  est  talis,  qualem  tibi  videri  scribis,  ego  quoque  aliquid  sum;  sin 
aliter  non  recuso  quin,  quantum  de  illo  libro,  tantundem  de  mei  iudicii  fama 
detrahatur.42 

In  one  other  important  respect  the  community  of  ideas, 
topics,  and  structure  is  closer  between  the  Orator  and  the  Ars 
Poetica  than  between  the  De  Oratore  and  the  Ars  Poetica.  The 
doctrine  of  to  irpeirov  which  runs  through  the  whole  structure 
of  the  Ars  Poetica  is  of  real  structural  importance  in  the  Orator 
also  because  (a)  it  is  brought  into  relation  with  the  officia 
oratoris,  docere,  delectare,  movere;  (b)  both  are  then  brought  into 
relation  with  the  Theophrastean  theory  of  the  three  styles,  the 
genus  grande,  the  genus  medium,  and  the  genus  tenue.  An  es¬ 
sentially  similar  relation  applies  to  the  structure  of  the  Ars 
Poetica.  In  the  De  Oratore,  on  the  other  hand,  the  commonplace 
on  <f>voLs,  uekkTr),  and  emoT-ripr)  is  a  much  more  dependable 
structural  bond.  To  irpeirov  is  not  treated  in  detail  until  III,  209- 
213.43  In  that  passage  there  is  no  consideration  whatsoever  of 
the  relation  between  to  -irpeirov  and  the  officia  oratoris.  Though 
the  importance  of  this  doctrine  for  the  differentiation  of  the 
three  styles  is  hinted  at  (in  212),  there  is  no  detailed  exposition 
upon  the  characteristics  of  the  three  styles  built  upon  the  broad 
foundations  of  the  far-flung  doctrine  of  to  irpeirov 

42  Omnibonus  Leonicenus,  who  edited  an  edition  of  the  Orator  published  at  Venice  in  the 
year  1485  shares  this  high  opinion  of  the  rhetorical  value  of  the  Orator-,  cf.  his  tribute  to  the  work, 
quoted  by  Sandys  as  an  epigraph  for  his  edition  of  the  Orator  from  this  editio  princeps. 

45  Cf.  infra,  pp.  51  ff.;  64  ff. 


CHAPTER  II 
DE  ARTE 
1. 

PHILOSOPHY,  RHETORIC,  POETICS 

Under  this  somewhat  amorphous  heading  I  wish  to  consider 
first  some  of  the  more  important  passages  in  the  De  Oratore 
and  Orator  which  seem  to  prove  that  Cicero,  like  his  teacher 
Antiochus  (and  perhaps  Philo),  held  that  these  three  disciplines 
formed  what  we  should  today  call  a  group  of  social  sciences, 
indispensable  for  the  formation  of  the  perfect  orator.  Second, 
I  shall  try  to  show  that  the  same  conception  of  a  group  of 
studies  lies  back  of  the  doctrine  of  Poetics  set  forth  by  Horace 
in  the  Ars  Poetica,  though  with  characteristic  Horatian  brevity 
and  reticence. 

The  importance  of  this  group  of  studies  is  presented  at 
great  length  in  the  De  Oratore  by  Crassus,  who  advocates  a 
liberal  training  for  the  orator,  in  which  philosophy,  and  particu¬ 
larly  the  philosophy  of  the  Academic  and  Peripatetic  schools, 
is  to  assume  a  dominant  position.  We  may  properly  call 
Crassus  in  this  respect  the  mouthpiece  of  Cicero,  for  we  find 
Cicero  in  his  own  person  in  the  De  Oratore  I,  9  speaking  of  phi¬ 
losophy  as  omnium  laudatarum  artium  procreatrix  quaedam  et 
quasi  parens.  Again  Cicero  (16)  sets  forth  the  wide  knowledge 
required  by  the  orator  to  perform  his  manifold  functions, 
scientia  rerum  plurimarum  (17).  His  judgment  as  to  the  broad 
training  required  by  the  orator  is  summarized  thus  (20) : 

Ac  mea  quidem  sententia  nemo  poterit  esse  omni  laude  cumulatus  orator, 
nisi  erit  omnium  rerum  magnarum  atque  artium  scientiam1  consecutus :  etenim 
ex  rerum  cognitione  efflorescat  et  redundet  oportet  oratio.  Quae,  nisi  res  est 
ab  oratore  percepta  et  cognita,  inanem  quandam  habet  elocutionem  et  paene 
puerilem. 

1  This  universal  scientia.  is  apparently  identical  with  the  copia  rerum  discussed  in  book  III, 
121,  125.  Cf.  Kroll  op.  cit.,  Rh.  Mus.,  LVIII  (1903),  pp.  556  ff. 
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As  the  spokesman  for  the  ideal  of  a  liberal  education  cen¬ 
tered  in  philosophy,  Crassus2  tries  to  refute  the  argument  ad¬ 
vanced  by  Scaevola  that  the  mos  maiorum  at  Rome  and  the 
judgment  of  philosophers  in  Greece  have  denied  political  leader¬ 
ship  to  the  orators,  by  the  counter  argument  that  even  if  we 
confine  oratory  to  the  law  courts  the  orator  will  still  need  a  broad 
training  in  law3  and  in  psychology.  Without  the  latter,  how  can 
one  deal  with  human  emotions  (S3)? 

Quae  nisi  qui  naturas  hominum  vimque  omnem  humanitatis  causasque 
eas,  quibus  mentes  aut  incitantur  aut  reflectuntur,  penitus  perspexerit,  dicendo 
quod  volet  perficere  non  poterit.  Atque  totus  hie  locus  philosophorum  proprius 
videtur,  neque  orator  me  auctore  umquam  repugnabit.4 

Crassus,  nevertheless,  speaks  with  some  regard  for  human 
limitations,  for  of  the  three  divisions  of  philosophy,  physics, 
dialectic,  and  ethics,  he  will  allow  his  orator,  because  of  the 
weakness  of  the  flesh,  dispensation  from  the  first  two.  But 
ethics  (69)  is  indispensable:  Qua  re  hie  locus  de  vita  et  moribus 
totus  est  oratori  perdiscendus.  Later  (165),  Scaevola  gives  us  an 
admirable  summary  of  the  broad,  but  exacting  requirements 
which  the  ideal  orator  must  meet  to  fulfill  the  demands  of 
Crassus: 

‘Ain  tu?’  inquit  ille:  ‘si  de  istis  communibus  et  pervagatis  vix  huic  aetati 
audiendum  putas,  etiamne  ilia  neglegere  possumus,  quae  tu  oratori  cognoscenda 
esse  dixisti,  de  naturis  hominum  (psychology),  de  moribus  (ethics),  de  rationibus 
eis,  quibus  hominum  mentes  et  incitarentur  et  reprimerentur  (irdflos),  de  his- 
toria,  de  antiquitate,  de  administratione  rei  publicae  (politics),  denique  de 
nostro  ipso  iure  civili?’ 

It  is  true  that  Antonius  in  the  concluding  sections  of  the 
first  book  of  the  De  Oratore  (209-262)  seeks  to  refute  these 
views  of  Crassus  as  to  a  liberal  education.  Nevertheless  his 

2  For  Scaevola’s  argument,  cf.  De  Or.  I,  35-44;  for  the  first  counter-argument  of  Crassus 
cf.  45-49.  In  49  he  argues  “that  the  eloquence  of  the  philosophers  where  found  is  due  to  their 
partaking  of  the  characters  of  orators.”  Cf.  Wilkins,  editio  cit.  p.  105. 

2  In  I,  166-200,  Crassus  expounds  the  reasons  why  the  orator  needs  a  knowledge  of  civil 
law.  Later,  I,  234-250,  Antonius  presents  a  refutation  of  the  argument  that  a  knowledge  of  civil 
law  is  prerequisite  for  the  orator. 

*  The  doctrine  that  the  orator  owes  to  philosophy  his  ability  to  arouse  or  calm  the  emotions 
is  also  found  in  Plato’s  Phaedrus,  271  D,  and  Nausiphanes.  Cf.  Kroll,  op.  cit.,  Rh.  Mus.,  LVIII 
(1903),  p.  577  and  note  3. 
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refutation  centers  in  the  topic  of  emotional  appeal  (219-233).® 
The  rest  of  his  argument  seeks  rather  to  limit  and  define  the 
extent  to  which  the  requirements  of  his  art  and  the  exigencies 
of  time  will  allow  the  orator  to  avail  himself  of  a  liberal  edu¬ 
cation. 

In  the  proem  to  the  second  book  of  the  DeOratore  (1-11), 
Cicero,  speaking  in  his  own  person,  expresses  the  opinion  that 
Crassus  and  Antonius  were  not  deficient  in  learning,  for  elo¬ 
quence  such  as  theirs  could  not  have  been  attained  without  a 
liberal  education  or  without  the  technical  knowledge  of  rhetoric. 
Since,  however,  this  book  is  largely  given  over  to  the  exposition 
of  Antonius  we  have  but  few  passages  on  the  theme.  Antonius 
affects  to  oppose  broad  training  for  the  orator,  not  as  undesir¬ 
able,  but  as  impractical.  His  more  moderate  requirements  as  to 
the  extent  of  the  orator’s  liberal  training  are  summed  up  in 
85  where  he  says  of  the  orator:  sit  enim  mihi  tinctus  litteris; 
audierit  aliquid,  legerit,  ista  ipsa  praecepta  acceperit.  He  is  con¬ 
cerned  not  so  much  with  the  e-jnaTrinr)  of  the  orator,  but  rather 
with  those  qualities  which  are  the  result  of  long  training  (fieXhr)) 
and  natural  abilities  (Averts).6  Similarly  in  his  exposition  on 
rhetoric,  which  begins  with  39,  Antonius  excludes  history  from 
the  purview  of  the  orator,  although  he  adds  a  rapid  survey  of 
the  Greek  historians  (51-58).  He  asserts,  however,  that  his 
own  knowledge  of  Greek  literature  is  confined  to  the  historians 
and  the  orators  (59-61).  He  recognizes  the  exacting  demands 
made  by  literary  and  historical  composition,  but  points  out 
that  though  literature  and  history  should  be  handled  with 
eloquence,  the  rhetorical  manuals  do  not  give  rules  governing 
this  type  of  eloquence.  Even  here  Antonius’  affectation  of 
ignorance  of  Greek  is  in  the  nature  of  a  political  camouflage. 
As  Catulus  points  out  (59),  his  “less  Greek”  is  very  considerable. 

In  his  treatment  of  the  topic  of  inventio,  however,  Antonius 
follows  the  theory  of  the  Totuko.  of  Aristotle.  He  also  admits 
gladly  the  value  of  the  lucubrations  of  the  Academy,  and  more 
grudgingly  the  importance  of  the  Stoic  treatment  of  the  tottlko.. 

6  Cf.  infra,  pp.  114-116. 

•  Cf.  infra,  pp.  74-89. 
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The  nature  of  his  views  on  the  problem  of  inventio  and  the 
TOTTuca  is  adverted  to  in  145ff.,  but  the  discussion  proper  is 
taken  up  later.7  In  146  Antonius  starts  out  with  the  proposition 
that  if  the  orator  has  mastered  the  field  of  thought  covered  by 
the  topic  inventio  in  the  rhetorical  manuals,  the  words  will 
follow.8  The  ars,  then,  should  furnish  the  content  of  the  totikol 
and  their  classification.  But  this  is  not  done  by  the  ordinary 
t€Xvoli  prjTopiKaL  Aristotle,  however,  in  his  Tom ko.  has  performed 
this  task  on  broad  lines.  Here  then  Antonius,  so  far  as  the 
doctrine  of  the  totlko.  is  concerned,  takes  his  stand  on  the  side 
of  the  philosophical  angels  along  with  Crassus  against  the  sin¬ 
ning  rhetoricians.  He  then  (162-173)  gives  a  brief  sketch  of  the 
doctrine  of  the  topica.  Hence  Catulus  had  wittily  summed  up 
Antonius’  attitude  to  philosophy  with  substantial  accuracy 
(II,  152-154).  One  sentence  so  aptly  represents  the  ordinary 
Roman  attitude  towards  philosophy  as  to  deserve  quotation 
(154): 

‘Valde  hercle’  inquit  Catulus ‘timidetamquam  ad  aliquem  libidinis  scopulum 
sic  tuam  mentem  ad  philosophiam  appulisti,  quam  haec  civitas  aspernata 
numquam  est.’ 

However,  the  Peripatetic  school  and  the  Academy  rather 
than  the  Stoa  and  the  Garden9  have  aided  the  orator  in  the 
task  of  the  totukcl  and  inventio.  Antonius  criticizes  the  Stoics 
because,  in  pursuance  of  their  doctrine  that  to  speak  well  is  to 
speak  the  truth,  they  judged  style  almost  exclusively  from  the 
standard  of  logic,  overdeveloped  their  doctrine  of  fallacies,  and 
entangled  themselves  in  inextricable  difficulties.  Also  their 
choppy  and  dry  style  was  lost  on  the  multitude.10 

Let  us  now  turn  to  certain  passages  which  occur  in  the 
long  discourse  put  into  the  mouth  of  Crassus  in  the  third  book. 
In  this  book  we  find  Crassus  inserting  within  his  exposition 

7  For  the  relation  of  Antonius’  theory  of  inventio  to  that  of  Horace  in  the  Ars  Poetico,  cf. 
infra,  pp.  98-101. 

8  For  a  treatment  of  this  well-worn  commonplace,  cf.  Kroll,  op.  cit.,  Rh.  Mus.,  LVIII 
(1903),  p.  577,  note  1,  and  supra,  n.  14  on  p.  16. 

8  On  the  relationship  of  Epicureanism  to  rhetoric  cf.  De  Or.  Ill,  63. 

10  Cf.  Ill,  66,  and  Kroll,  op.  cit.,  Rh.  Mus.,  LVIII  (1903),  p.  584,  who  quotes  two  striking 
condemnations  of  the  Stoic  rhetoric  from  De  Finibus  II,  6,  17  and  IV,  8,  21.  These  passages  may 
represent  the  point  of  view  of  Antiochus. 
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upon  ornatus  a  long  digression  (56-143)  clearly  going  back  to 
some  Academic  source,11  which  seeks  a  reconciliation  between 
rhetoric  and  philosophy.  This  definition  is  preceded  (54)  by  a 
definition  of  the  field  of  oratory  as  human  life.12  Hence  the  true 
orator  must  be  master  of  all  that  impinges  on  human  life.  The 
precepts  of  the  rhetorical  manuals  do  not  suffice:  V ero  enim 
oratori,  quae  sunt  in  hominum  vita,  quandoquidem  in  ea  versatur 
orator  atque  ea  est  ei  subiecta  materies ,  omnia  quaesita,  audita, 
lecta,  disputata,  tr aetata,  agitata  esse  debent.  But  more  than 
intellectual  training  is  necessary;  eloquence  (55)  is  one  of  the 
virtues.  According  to  the  Stoics  the  virtues  are  equal,  though 
one  species  is  more  noble  and  beautiful  than  another.  Here 
belongs  eloquence.  Probitas  and  prudentia  should  be  joined  to 
oratorical  ability.  Therefore  it  follows  according  to  the  Stoic 
doctrine  that  the  orator  must  be  vir  bonus  dicendi  peritus.13 

Cicero,  like  Isocrates,  virtually  identifies  rhetoric  with 
philosophy  (56) ;  at  least  there  was  no  divorce  between  the  two. 
In  Greece,  Lycurgus,  Pittacus,  Solon,  and  their  like;  in  Rome 
Coruncanius,  Fabricius,  Cato,  the  Scipios  illustrate  this  harmoni¬ 
ous  development  of  philosophy,  rhetoric,  and  oratory  function¬ 
ing  nobly  in  the  life  of  the  state.  Then  follows  (58-59)  an  ex¬ 
position  of  how  the  divorce  between  philosophy  and  rhetoric 
took  place  owing  to  the  development  in  the  philosophers  of  the 
love  of  abstract  learning  and  contemplation.  The  quarrel 
reached  its  height  in  Socrates  and  his  school.  Crassus  in  61 
admirably  summarizes  the  effect  of  this  unhappy  division: 
H.inc  discidium  illud  exstitit  quasi  linguae  atque  cordis,  absurdum 
sane  et  inutile  et  reprehendendum,  ut  alii  nos  sapere,  alii  dicere 
docerent.  Hence  also  the  use  of  the  ramifications  of  the  Socratic 
school  which  are  described  in  62-68.  Of  these  schools  the 
Epicureans  are  criticized  for  their  withdrawal  from  active  life; 
the  Stoics  for  their  style,  and  for  their  paradox  of  the  perfect 
sapiens,  who  withdraws  from  his  mad  fellows.14 

11  Whether  this  source  is  Philo  (so  Von  Arnim  and  Wilamowitz),  or  Antiochus  (so  Kroll), 
is  a  moot  point. 

12  So  also  the  field  of  poetry  is  human  life.  Cf.  Ars  Poetica  312-318. 

13  Cf.  Ars  Poetica  323-324,  note  in  Heinze-Kiessling,4  and  infra,  p.  96. 

14  It  is  perhaps  worth  while  to  raise  the  question  whether  in  the  picture  of  Empedocles  on 
Aetna  with  which  the  Ars  Poetica  closes,  Horace  is  suggesting  the  mad  philosopher  as  a  counter- 
type  to  the  Stoic  sapiens. 
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On  the  other  hand  (67ff.)  Crassus’  attitude  toward  the 
Academy  and  the  Peripatetics  is  much  more  favorable,  al¬ 
though  Arcesilas,  by  unduly  emphasizing  the  skeptical  attitude, 
is  criticized.  Before  his  time  there  was  an  essential  unity  be¬ 
tween  the  Academy  and  the  Peripatetic  school.  But  Arcesilas 
(67)  broke  down  this  unity  by  founding  the  new  Academy; 
Zeno  by  founding  the  Stoa.  Crassus  accordingly  pleads  for  the 
unity  of  knowledge  and  in  particular  for  a  reconciliation  be¬ 
tween  speaking  and  understanding  such  as  obtained  of  old. 
Carneades,  representing  the  Academy,  and  Aristotle  should  be 
studied  (71).  He  then  (74-123)  continues  with  a  brief  statement 
of  his  own  rhetorical  and  philosophical  training  and  pays  tribute 
(76)  to  the  universal  power  of  eloquence  which  is  coextensive 
with  life.  In  fact  (78)  the  orator  by  his  oratory  can  either  refute 
or  corroborate  the  philosophers.  Such  a  power,  therefore, 
requires  the  broadest  training  in  philosophy.  Books  of  rhetoric 
have  never  produced  true  eloquence.  The  training  of  the  perfect 
orator  is  to  be  conducted  according  to  the  philosophic  rhetoric 
of  Aristotle,  Arcesilas,  and  Carneades  (80).  In  107  these  same 
schools  are  again  given  a  central  position  in  the  training  of  the 
orator.  Hence  (in  109)  the  masters  of  this  school  who,  so  to 
speak,  control  the  officia  vitae  are  called  politici  philosophi. 
Therefore  it  is  the  supreme  duty  of  the  orator  (122)  to  reclaim 
possession  of  the  broad  field  of  learning  which  was  filched  from 
him  by  the  philosopher.  Yet  (123)  it  will  be  sufficient  to  point 
out  the  fontes.  We  do  not  need  to  cover  the  whole  field.  Finally 
(126)  Catulus  comments  on  the  broad  field  claimed  by  Crassus 
for  the  orator.  He  compares  such  an  orator,  a  super-orator  as 
we  should  call  him,  with  men  like  Hippias  of  Elis  who  claimed 
to  have  all  knowledge.  In  131  he  congratulates  Crassus  on  his 
wide  knowledge.  Crassus  in  reply  praises  the  universal  knowl¬ 
edge,  political  ability,  and  absence  of  departmentalism  among 
the  Greeks.  The  same  held  true  of  the  older  Romans  (133-136). 
Returning  to  the  Greeks,  Crassus  points  out  that  among  them 
the  seven  wise  men  and  the  older  philosophers  admirably 
fulfilled  diversified  duties  which  were  not  divorced  from  life. 
Pericles  (138;  cf.  Orator  15)  had  not  taken  a  one-sided  rhetorical 
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training  but  had  studied  physics  under  Anaxagoras,16  while 
Critias  and  Alcibiades  had  passed  through  the  school  of  Socrates. 
Many  other  philosophers  have  been  associated  as  leaders  with 
statesmen  of  distinction  (139-141).  In  conclusion  Crassus 
praises  the  doctus  orator  as  combining  encyclopaedic  wisdom 
with  eloquence,  granting,  however,  if  a  choice  must  be  made 
between  knowledge  and  eloquence  that  a  slight  preference  must 
be  given  to  the  philosopher. 

Now  the  doctrine  of  the  Orator  upon  the  topic  of  a  liberal 
education  reechoes  that  of  the  De  Oratore.  I  have  shown  this 
at  length  in  my  Cicero’s  Orator  and  Horace’s  Ars  Poetical  Here 
I  shall  content  myself  with  referring  to  two  passages  which 
effectively  summarize  Cicero’s  attitude  at  this  later  period.  In 
70  Cicero  says  of  philosophy  in  general:  sed  est  eloquentiae  sicut 
reliquarum  rerum  fundamentum  sapientia:  ut  enim  in  vita  sic 
in  oratione  nihil  est  difficilius  quam  quid  deceat  videre.  Cicero, 
however,  believed  that  his  own  oratory  was  moulded  by  the 
teachings  of  the  Academy  as  we  have  seen  above  in  the  dis¬ 
cussion  of  his  sources.17 

Horace’s  statement  of  the  case  for  liberal  studies  is  a  cogent 
one.  In  lines  309-311  of  the  Ars  Poetica  he  declares  that  the 
primal  cause  and  source  of  good  writing  {recte  scribendi  =  the 
Greek  6p6oypa<fiia)  is  wisdom,  that  is,  wisdom  in  general 
(kirL<jTrip.v) ,  and  philosophy  in  particular.  Furthermore,  he 
focuses  his  definition  still  further  by  using  in  310  the  defining 
phrase  Socraticae  chartae : 

scribendi  recte  sapere  est  et  principium  et  fons. 
rem  tibi  Socraticae  poterunt  ostendere  chartae, 
verbaque  provisam  rem  non  invita  sequentur. 

In  these  lines  sapere  clearly  indicates  a  cultivated  knowl¬ 
edge  of  philosophy  for  Horace  goes  on  to  insist  that  in  phil¬ 
osophy  is  to  be  found  the  talisman  by  which  a  man  is  fit  for 
the  varying  oficia  of  life,  (312-317).  The  Socraticae  chartae, 
which  in  Italian  criticism  go  back  in  ultimate  analysis  to 

15  For  Pericles,  see  Plato’s  Phaedrus,  269  E. 

16  Cf.  pp.  54-56.  The  passages  there  treated  are  Or.  11-19,  70,  113-120. 

17  Cf.  supra,  p.  17  for  the  discussion  of  this  passage  (Or.  12). 
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Lucilius,18  must  furnish  the  material  for  poetry  as  well  as  for 
philosophy.  Under  the  term  I  now  believe  that  Horace  has 
primarily  in  mind  Socrates  and  Plato  and  their  later  Academic 
and  Peripatetic  successors.  This  definition  must  surely  be 
elastic  enough,  however,  to  include  Panaetius  and  possibly  other 
less  rigid  Stoics  sympathetic  with  the  Platonic  and  Peripatetic 
attitude  toward  literature. 

Horace  appears  then  to  draw  upon  the  same  general  material 
as  that  found  in  the  De  Oratore.  Structurally,  however,  the 
analogies  with  the  Orator  are  probably  more  important.  Thus 
the  antinomy  between  to  irpeirov  irpds  r-qv  aopiav  ( Ars  Poetica 
309—311)  and  to  irpeirov  irpds  eKaorov  irpoouirov  Kai  irpaypa  (Ars 
Poetica  312-316),  which  is  clearly  formulated  in  the  Orator ,19 
has  exercised  an  important  influence  on  these  lines.  While 
Cicero  in  the  De  Oratore  differentiated  the  two  categories  of 
theoretic  wisdom  and  the  mediating  function  of  philosophy  in 
life,  he  had  not  yet  clearly  crystallized  these  two  categories 
under  the  contrasting  aspects  of  to  it peirov.  Nevertheless  the 
similarities  between  the  long  excursus  of  Crassus  just  outlined 
and  Horace’s  treatment  of  the  topic  upon  the  relation  between 
philosophy  and  poetry  is  striking,  sometimes  extending  even 
to  identity  of  trope.  The  following  tottol  incidental  to  the  narra¬ 
tive  may  be  summarily  catalogued:  I.  TO  1TpeirOV  IT pOS  TTjV  (TOpLOLV '. 

(a)  principium  et  fons  309  =  Cicero’s  fons  III,  123  (cf.  I,  42,  and 
II,  117);  ( b )  the  Socraticae  chartae  already  discussed;  (c)  A.P. 
Z\\  —  copia  rerum  gignit  copiam  verborum  III,  125  (cf.  II,  65); 
II.  to  ir peirov  Ka9’  eKaorov  irpoowirov  Kai  npayp. a :  312-316  (cf. 
ofjicium  314)=  most  specifically  the  Orator  70-72,  but  cf.  De 
Officiis,  Book  I  passim.  Horace’s  conclusion  (317-318)  implies 
a  knowledge  of  to  irpeirov  or  the  officia  which  are  operative  in 
life,  a  learned  imitator,  and  a  living  style  based  on  the  penetra¬ 
tion  of  life  itself  by  this  learned  imitator  who  also  knows  life 
at  first  hand.20 

18  Lucilius  fg.  709  (Marx).  Lucilius  and  Horace,  pp.  461^62. 

19  Cf.  Cicero*  s  Orator  and  Horace* s  Ars  Poetica,  pp.  1 1-21. 

20  Cf.  infra,  pp.  43-70  for  a  discussion  of  rd  TrpkTrov. 
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2. 

MINORES  ARTES 

I  have  already  shown  that  oratory  was  to  some  rhetoricians 
not  an  k-maTrnjir]  or  branch  of  knowledge,  and  indeed  only  a 
quasi-Texvrh  if  I  may  coin  the  hybrid.21  As  a  quasi-rkxvv  however, 
oratory  is  constantly  brought  into  comparison  with  the  minor 
arts  (as  the  Romans  considered  them)  of  sculpture,  music, 
painting,  acting,  and  athletics.  Let  us  consider  these  in  order, 
for  a  comparative  study  of  the  Ciceronian  and  Horatian  use 
of  what  Cicero  is  pleased  to  call  the  leves  artes  is  not  without 
significance,  though  here  we  are  upon  such  general  ground  that 
we  must  beware  of  identifying  community  of  ideas  with  com¬ 
munity  of  source  material.  There  are,  however,  in  some  of  our 
passages  certain  more  precise  indications  which  seem  to  look 
in  the  direction,  at  least,  of  a  general  community  of  source 
material. 

In  my  previous  study,  Cicero’s  Orator  and  Horace's  Ars 
Poetica  (pp.  17  ff.),  I  pointed  out  that  in  the  Ars  Poetica  and 
in  the  Orator  the  analogies  of  the  minor  arts  are  employed  for 
the  same  reason  that  Plato  employs  them  in  the  Republic  in 
the  exposition  of  his  doctrine  of  ideas.22  Although  the  introduc¬ 
tory  chapters  of  the  De  Oratore  show  no  convincing  evidence 
of  the  Platonic  theory  of  ideas,23  yet  they  too  reiterate  the 
analogy  between  oratory  and  the  other  arts.  Thus  in  I,  6, 
Cicero  raises  the  question  why  we  have  so  few  orators,  whereas 
we  have  many  outstanding  figures  both  in  the  fields  of  artes 
mediocres  and  in  the  fields  even  of  the  artes  maximae.  By  the 
artes  maximae  he  means  the  military  and  political  arts.  By  the 
artes  mediocres  he  means  what  he  subsequently  calls  studia 
recondita,  which  depend  upon  wide  literary  attainments  (8). 
Thus  we  have  many  philosophers,  though  the  field  of  philosophy 
is  wide  and  exacting  (11).  Even  in  the  abstruse  and  subtle 
field  of  mathematics  (an  ars  described  as  recondita,  multiplex, 

21  Cf.  supra,  p.  12. 

22  See  Hack,  Harvard  Studies  in  Classical  Philology,  XXVII  (1916),  p.  40. 

23 1  have  pointed  out  above,  p.  17,  that  in  my  judgment  the  influence  of  the  theory  of  ideas 
was  due  to  Cicero’s  subsequent  study  of  the  Timaeus  of  Plato  directly  before  the  composition  of 
the  Orator. 
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subiilis )  many  have  also  attained  distinction.  The  same  is  true 
of  musicians  and  grammatici  or  literary  critics.  The  case  of 
the  poets,  however,  is  different.  Their  activity  also  deals  with 
the  liberal  study  of  the  arts  and  with  learning,  but  distinction 
is  much  less  common.  Yet  we  find  more  true  poets  in  Greece 
than  true  orators.  This  rarity  of  orators  seems  all  the  more 
strange  when  we  consider  that  in  the  case  of  the  other  arts  the 
subjects  of  study  are  derived  from  sources  which  are  remote 
and  hidden  ( reconditis  atque  abditis  e  fontibus,  12).  That  is,  as 
Theophrastus  would  say,  their  exposition  is  a  X070S  tt pds  to 
irpaypa.  On  the  other  hand,  oratory  or  the  theory  of  speech 
(ratio  dicendi),  is  in  medio  posita  communi  quodam  in  usu  atque 
in  hominum  ore  et  sermone  versatur.  It  lies  before  us  and  is 
concerned  with  common  usage  and  the  custom  and  language  of 
all  men.  Hence  in  oratory  one  must  write  a  classic  style,  that 
is,  one  which  does  not  deviate  from  the  language  of  everyday 
life  (volgaris  sermo ),  and  the  content  must  be  congruous  with 
communis  sensus,  the  customary  instinctive  class  sense  of  what 
is  required  from  all  members  of  the  same  community  (12). 

As  I  have  already  abundantly  shown,  the  thesis  of  Crassus 
is  that  oratory  like  philosophy,  which  we  found  ( De  Or.  I,  9) 
was  called  the  procreatrix  et  quasi  parens  omnium  laudatarum 
artium,  is  an  interpenetrating  or  foundational  art,  naturally, 
for  rhetoric  and  philosophy  were  originally  one.24  Thus  just  as 
the  art  of  the  palaestra  underlies  ball  playing  and  can  be  de¬ 
tected,  so  the  art  resting  on  the  harmonious  blending  of  rhetoric 
and  philosophy  may  be  detected  in  every  type  of  oratory  (I,  73). 
So  also  in  II,  38  we  are  told  by  Antonius  that  arts  are  definite 
and  indefinite.  Agriculture,  medicine,  and  painting  are  definite 
arts;  oratory  is  an  indefinite  art.  Hence  the  farmer,  doctor,  or 
painter  who  speaks  eloquently  about  his  art  borrows  from  the 
orator. 

Again  in  I,  212  Antonius  also  employs  the  analogy  of  the 
leviora  artium  studia  which  he  exemplifies  by  the  musicus,  the 

24  Cf.  supra ,  pp.  26-32  passim .  Both  philosophy  and  oratory  are  alike  in  being  underlying 
and  unlimited.  They  are  fundamental  or  interpenetrating  studies  which  take  over  certain  func¬ 
tions  in  the  fields  of  the  limited  studies  like  music  and  geometry.  Therefore  while  they  make 
greater  demands  on  natural  gifts  and  knowledge,  they  make  somewhat  less  exacting  technical 
demands  ( De  Oratore,  III,  79). 
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grammaticus,  the  poeta.  These,  he  asserts,  work  in  a  well- 
defined  field.  Even  the  field  of  the  philosopher,  though  much 
broader,  Antonius  ventures  to  define. 

After  these  general  analogies  between  the  minor  and  the 
greater  arts,  let  us  turn  to  the  consideration  of  the  specific  arts, 
beginning  with  sculpture  and  painting. 

In  III,  25-37  Crassus  argues  that  the  different  senses 
receive  different  impressions,  yet  all  of  these  impressions  may 
be  agreeable.  Though  the  art  is  one,  as  in  the  case  of  sculpture 
and  painting,  yet  different  artists  have  different  excellencies. 
If  this  is  true  of  these  mutae  artes  how  much  truer  it  is  of  what 
we  should  call  the  expressive  arts  of  poetry,  literature,  and 
oratory.  This  is  especially  the  case  with  the  poets  quibus  est 
proxima  cognatio  cum  oratoribus.  Three  Greek  and  three  Latin 
poets  worthy  of  equal  praise,  but  of  diverse  attainments,  are 
mentioned.  There  follows  a  summary  of  the  divergent  qualities 
of  certain  Greek  and  Roman  orators. 

The  analogy  between  oratory  and  sculpture  and  painting 
occurs  in  the  De  Oratore  II,  69  ff.  in  considerable  detail.  It  is 
an  integral  part  of  the  argument  of  Antonius,  just  as  the 
analogy  of  painting  is  an  integral  part  of  the  argument  of 
Horace’s  Ars  Poetica  1-37.  In  the  Ciceronian  passage,  Antonius 
is  showing  that  no  fixed  set  of  rules  is  necessary  for  the  establish¬ 
ment  of  abstract  arguments  or  deaeis.  When  the  more  difficult 
parts  of  each  have  been  taught,  other  particulars,  as  being 
easier  or  similar,  need  not  be  taught.  Thus,  one  who  can  paint 
the  figure  of  a  man  can  paint  one  of  any  shape  or  age  without 
special  instructions;  so  one  who  can  paint  a  lion  or  bull,  can 
paint  any  other  quadruped.  One  must  learn  the  general  and 
fixed  principles  regarding  the  chief  and  fixed  facts,  and  he  can 
accomplish  the  rest  without  any  trouble.  So  also  in  oratory,  for 
there,  if  we  can  influence  the  understanding  of  the  audience,  and 
have  some  political  capacity  andability  to manageprivate affairs, 
we  can  speak  on  every  kind  of  oratorical  subject.  The  orator 
will  be  no  more  at  a  loss  what  to  say  than  the  famous  Polyclitus, 
when  he  formed  his  Hercules,  was  at  a  loss  to  execute  the  lion’s 
skin  or  the  hydra  (70),  although  he  had  never  been  taught  to 
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form  them  separately.  To  this  Catulus  rejoins  that  it  may  not  be 
less  difficult  to  speak  on  general  themes  than  on  particular 
questions:  Antonius  must  take  care  lest  the  hydra  and  the  lion’s 
skin  be  included  among  the  two  kinds  discussed  by  Antonius 
while  the  Hercules  and  the  other  greater  works  are  left  among 
the  matters  omitted  by  him.  Antonius  however  rejoins  that 
it  is  easier  to  speak  on  specific  inrodeaeis  than  on  deans  (72). 
If,  however,  one  has  learned  the  whole  art  of  these,  he  will 
have  no  difficulty  with  the  details.  Like  Phidias,  if  he  can  make 
a  statue  of  Minerva,  he  will  have  no  difficulty  making  the 
smaller  figures  on  the  shield  (73). 26  Antonius  clearly  stresses 
the  point  of  view  in  this  passage  that  the  whole  is  greater  and 
more  difficult  than  the  part,  yet  without  the  direct  inter¬ 
position  of  the  Platonic  theory  of  ideas  which,  as  Hack  and  I 
have  shown,  is  strongly  emphasized  in  the  Orator  and  in  the 
Ars  Poetica.  It  is  clear  therefore  that  the  De  Oratore  has  in¬ 
fluenced  the  picture  of  Horace  at  far  remove,  so  to  speak.  Both 
Cicero  in  the  De  Oratore  and  Horace  in  the  Ars  Poetica  draw 
from  Hellenistic  philosophy  and  rhetoric  a  simile  derived  from 
the  analogy  of  the  graphic  arts,  both  stress  the  unity  of  all 
things  of  which  the  unity  of  art  is  a  corollary,  but  the  con¬ 
nection  between  the  Orator  and  the  first  37  lines  of  Horace  is 
much  more  intimate  and  possibly  direct. 

Within  Crassus’  exposition  of  ornatus  in  III,  98  we  have  an 
apt  use  of  the  analogy  of  painting  in  a  comparison  between  the 
charm  of  new  and  old  painting: 

Quanto  colorum  pulchritudine  et  varietate  floridiora  sunt  in  picturis  novis 
pleraque  quam  in  veteribus!  Quae  tamen,etiamsi  primo  aspectu  nos  ceperunt, 
diutius  non  delectant;  cum  eidem  nos  in  antiquis  tabulis  illo  ipso  horrido 
obsoletoque  teneamur. 

Then  follows  the  contrast  of  exotic  runs  in  singing  or  falsetto 
notes  in  speech  to  what  Wilkins  calls  the  firm  plain  tones  of 
the  natural  voice. 

To  these  images  we  have  certain  obvious  analogies  in  the  Ars 
Poetica.  I  would  not  be  understood,  however,  as  asserting  any 

2S  In  the  Orator  9  similarly  the  statue  of  Minerva  by  Phidias  is  used  as  a  type  of  a  whole  and 
perfect  idea  of  beauty  in  the  Platonic  sense,  conceived  and  known  through  the  intelligence  without 
the  interposition  of  any  human  model. 
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direct  Ciceronian  influence,  but  rather  a  common  rhetorical 
environing  atmosphere  for  both  writers.  Let  us  examine  the 
passage  in  question  (361-365): 

ut  pictura,  poesis:  erit  quae,  si  propius  stes, 
te  capiat  magis,  et  quaedam,  si  longius  abstes; 
haec  amat  obscurum;  volet  haec  sub  luce  videri, 
iudicis  argutum  quae  non  formidat  acumen: 
haec  placuit  semel,  haec  deciens  repetita  placebit. 

Here  also  Horace,  like  Cicero,  under  the  general  analogy  be¬ 
tween  the  graphic  and  the  poetic  arts,  points  out  that  a  diversity 
of  standard  exists,  that  contrasts  between  light  and  shade  exist, 
that  certain  pictures  and  certain  poems  give  temporary,  and 
others  durable  satisfaction.*6 

Besides  analogies  drawn  from  the  field  of  sculpture  and 
painting,  we  find  Cicero  using  analogies  drawn  from  music  and 
musicians.27  Most  of  these  passages  place  music  among  the 
other  arts  in  which  a  definite  technique  rather  than  general 
knowledge  is  required.  One  however  (III,  79)  seems  to  demand 
a  somewhat  fuller  discussion. 

In  III,  79  Crassus  argues  that  philosophy  is  not  in  the  same 
class  with  the  limited  arts: 

Non  est  enim  philosophia  similis  artium  reliquarum:  nam  quid  faciet  in 
geometria  qui  non  didicerit?  quid  in  musicis?  Aut  taceat  oportebit  aut  ne  sanus 
quidem  iudicetur. 

With  this  notion,  however,  of  the  philosopher  of  natural  ability 
but  without  learning  Horace  takes  sharp  issue.  The  mediocris 
orator  trained  by  practice  only,  may  be  tolerable  but  not  the 
mediocris  poeta.  Horace,  the  conscientious  literary  artist,  insists 
emphatically  that  the  mad  poet  and  the  mad  philosopher  are 
equally  objectionable.  It  is  in  part  an  assault  on  the  doctrine  of 
inspiration  but  equally  an  assault  on  the  vice  of  ignoring  the 
existence  of  a  rex^V,  which  Empedocles,  a  prophet  philosopher, 
assuredly  did.  In  fact  the  reaction  of  Horace  is  so  sharp  that 
one  would  be  inclined  to  suspect  a  direct  recoil  from  this  and 

28  For  a  somewhat  similar  passage  dealing  with  contemporary  popular  judgments  in  the 
field  of  poetry  cf.  319-323,  treated  in  Cicero’s  Orator  and  Horace’s  Ars  Poetica,  p.  58. 

27  De  Or.  I,  10;  212;  II,  325;  III,  79. 
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similar  Ciceronian  passages.  Again,  Horace,  while  granting 
human  nature  the  right  to  the  indulgence  of  an  occasional  error, 
nevertheless  denies  the  right  of  perpetual  error  which  is  synony¬ 
mous  with  ignorance  of  the  art.  Hence  he  opposes  the  bungler 
Choerilus  to  Homer,  the  poet  who  is  perfect,  or  at  least  almost  so 
perfect  that  one  feels  vexed  and  cannot  laugh  when  he  nods. 
He  thus  agrees  with  Cicero  that  music  is  a  strictly  limited  art, 
but  disagrees  with  him  in  putting  poetry  with  Cicero’s  artes 
mediocres  and  not  with  philosophy.  In  fact  in  the  concluding 
lines  of  the  Ars  Poetica  he  appears  to  be  mocking  this  view. 
Thus  in  354  ff. : 

quid  ergost? 

ut  scriptor  si  peccat  idem  librarius  usque, 
quamvis  est  monitus,  venia  caret,  ut  citharoedus 
ridetur,  chorda  qui  semper  oberrat  eadem, 
sic  mihi,  qui  multum  cessat,  fit  Choerilus  ille, 
quem  bis  terve  bonum  cum  risu  mirror;  et  idem 
indignor  quandoque  bonus  dormitat  Homerus. 

On  the  other  hand  the  true  art  is  that  of  the  tibicen  who  sang 
the  Pythia  (414): 

Qui  Pythia  cantat 

tibicen,  didicit  prius  extimuitque  magistrum; 
non  satis  est  dixisse  ‘ego  mira  poemata  pango.’ 

It  is  not  a  self-taught  art  nor  a  self-complacent  art. 

Horace  reiterates  his  doctrine  of  the  high  standard  de¬ 
manded  of  poetry  a  third  time  by  having  recourse  to  the 
analogy  of  music.  Thus  in  374-378  he  declares: 

ut  gratas  inter  mensas  symphonia  discors 
et  crassum  unguentum  et  sardo  cum  melle  papaver 
offendunt,  poterat  duci  quia  cena  sine  istis, 
sic  animis  natum  inventumque  poema  iuvandis, 
sic  paullum  summo  decessit,  vergit  ad  imum. 

Again,  we  find  both  Cicero  and  Horace  drawing  analogies 
from  athletics  and  the  gladiatorial  art.  Thus  in  the  De  Oratore 
II,  317  we  find  an  interesting  analogy  between  the  preliminary 
flourishes  of  the  gladiators  designed  purely  for  show,  and  the 
flourishes  of  the  exordium  designed  to  impress  the  audience, 
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but  not  to  open  the  fight  in  earnest.  So  in  the  De  Oratore  II,  84 
Antonius  compares  the  rhetorical  manuals  to  preparatory 
exercises  for  soldiers.  From  this  he  draws  the  conclusion  that 
such  manuals  are  of  comparatively  little  worth  as  against  good 
natural  endowment.  Horace,  however,  in  accordance  with  his 
more  conscientious  and  painstaking  art,  and  influenced  by  the 
greater  technical  perfection  demanded  by  the  Augustan  age, 
draws  from  a  similar  analogy  almost  an  antithetical  lesson. 
Thus  in  379  ff.,  he  says: 

ludere  qui  nescit,  campestribus  abstinet  armis, 
indoctusque  pilae  discive  trochive  quiescit, 
ne  spissae  risum  tollant  impune  coronae: 
qui  nescit  versus,  tamen  audet  fingere.  quidni? 
liber  et  ingenuus,  praesertim  census  equestrem 
summam  nummorum,  vitioque  remotus  ab  omni. 

In  this  passage  Horace  clearly  argues  that  one  must  know  the 
technical  rules  of  the  game,  of  the  poetry  game,  as  we  would 
say,  or  withdraw.  Mere  social  position  is  not  enough.  But 
beside  native  intelligence  (385  and  386),  a  good  critic  is  in¬ 
dispensable.  Once  more  Horace  stresses  and  natural 

attainments. 

Let  us  turn  once  more  to  the  continuation  of  the  long  speech 
of  Crassus  (III,  85)  quoted  above.  Crassus  does  indeed  believe 
that  art  is  important,  but  nature  is  so  much  more  important 
that  one  who  has  outstanding  ability  and  is  au  courant  with  the 
forum,  his  friends,  and  his  property,  will  get  along  with  much 
less  than  the  technical  training  required  by  a  magister.  Just  as 
Velocius  the  magister  practised  all  his  life,  for  the  gladiatorial 
school  was  his  life,  so  Valerius  sang  daily,  for  he  was  a  scaenicus : 

quid  faceret  aliud?  At  Numerius  Furius,  noster  familiaris,  cum  est  com- 
modum,  can  tat;  est  enim  paterfamilias,  est  eques  Romanus:  puer  didicit  quod 
discendum  fuit. 

To  me  it  looks  as  if  Horace  were  directly  protesting  against 
any  such  analogy  for  the  poet.  To  his  thinking,  it  is  a  question 
of  ars  longa,  vita  brevis.  Compare  with  Cicero’s  “quid  faceret 
aliud,”  Horace’s  “ quidni ?”  Compare  with  Cicero’s  “ est  enim 
paterfamilias,  etc.,”  Horace’s  “ liber  et  ingenuus,  etc.”  Crassus 
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virtually  asserts  and  Horace  denies  the  imputation  which 
should  be  denied  in  every  age  that  social  and  economic  im¬ 
peccability  carry  with  them  artistic  impeccability.  Artistic 
impeccability  is  to  him  a  quest.  When  all  is  said,  Cicero  remains 
the  inspired  amateur,  Horace  the  highly  trained  artist.  Between 
these  two  there  is  a  great  gulf. 

An  examination  of  the  index  of  Wilkins’  edition  of  Cicero’s 
De  Oratore  under  the  headings  histrio,  scaena,  tragicus,  tragoedus, 
tragoedia,  comoedia,  Roscius,  tibicen,  tibia  shows  how  frequently 
Cicero  draws  upon  analogies  from  the  stage  for  his  delineation 
of  the  orator’s  art.28  But  few  of  these  passages  show  any  com¬ 
munity  of  theme  or  of  illustration  with  the  argument  of  the 
Ars  Poetica,  though  in  the  case  of  these  few  the  similarity  is 
significant.  Thus  in  I,  18  Cicero,  after  enumerating  the  various 
functions  of  the  orator,  passes  on  to  actio  or  delivery,  and  points 
out  the  difficulty  of  attaining  excellence  even  after  great  effort 
in  this  slight  and  frivolous  art: 

Nam  quid  ego  de  actione  ipsa  plura  dicam?  Quae  motu  corporis,  quae 
gestu,  quae  voltu,  quae  vocis  conformatione  ac  varietate  moderanda  est;  quae 
sola  per  se  ipsa  quanta  sit,  histrionum  levis  ars  et  scaena  declarat;  in  qua  cum 
omnes  in  oris  et  vocis  et  motus  moderatione  laborent,  quis  ignoret  quam  pauci 
sint  fuerintque,  quos  animo  aequo  spectare  possimus? 

In  a  similar  way,  as  I  have  shown  in  detail  in  my  previous 
paper,29  actio  must  supplement  diction  and  theme  if  an  emo¬ 
tional  appeal  is  to  touch  the  audience.30  Similarly  in  the  De 
Oratore  II,  185-201,  Antonius  argues  that  it  is  of  great  im¬ 
portance  to  inspire  suitable  emotions  in  the  minds  of  the 
audience.  Hence  their  passing  moods  must  be  studied  (185— 
187),  and  the  orator  must  feel  the  emotions  which  he  desires 
to  excite  (189-190).  It  is  not  difficult  to  have  sincere  feeling 
considering  the  character  of  the  orator’s  themes  for  even  in 
the  fictions  of  the  stage  the  actors  clearly  feel  what  they  say. 

28  For  convenience  of  reference  I  subjoin  a  collation  of  references.  Most  of  these  however 
show  no  relation  with  the  argument  of  Horace’s  Ars  Poetica:  histrio ,  I,  18;  II,  193;  comici ,  III, 
138;  scaena ,  scaenicus ,  II,  193,  338;  III,  86,  162,  177,  220;  tragicus ,  11,227;  tragoediae ,  1,219;, 
II,  205,  225.  Roscius,  the  great  actor  of  the  Ciceronian  age  seems  a  classic  type  of  perfect  art, 
I,  124,  129,  130,  132,  251,  254;  II,  233,  242;  III,  102,  221;  tibicen,  I,  254 ;  tibiae,  II,  338. 

29  Cicero's  Orator  and  Horace's  Ars  Poetica,  pp.  30-32. 

30  Cf.  Orator  59. 
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This  is  shown  by  their  eyes  blazing  through  their  masks  (193). 
If  this  is  true  of  the  actor  how  much  greater  must  have  been  the 
emotional  afflatus  of  the  author!  For  Plato  and  Democritus 
declared  poetam  bonum  neminem  ....  sine  inflammatione  ani- 
morum  existere  posse  et  sine  quodam  adflatu  quasi  fur  oris  (194). 
So  also  Cicero  in  III,  221  has  Crassus  sum  up  the  instruments 
of  actio : 

Sed  in  ore  sunt  omnia,  in  eo  autem  ipso  dominatus  est  omnis  oculorum; 
quo  melius  nostri  illi  senes,  qui  personatum  ne  Roscium  quidem  magno  opere 
laudabant;  animi  est  enim  omnis  actio  et  imago  animi  voltus,  indices  oculi. 

So  Horace  in  102  speaks  of  the  humani  voltus,  in  111  of 
the  tongue  as  the  interpreter  of  the  emotions  of  the  soul,  in  180 
of  the  eyes  as  a  more  direct  avenue  to  the  emotions  than  the 
ear: 

segnius  inritant  animos  demissa  per  aurem 
quam  quae  sunt  oculis  subiecta  fidelibus  et  quae 
ipse  sibi  tradit  spectator. 

Again,  in  the  first  book  of  the  De  Oratore  (I,  123  and  124), 
Antonius,  after  listening  to  Crassus,  points  out  that  many 
orators  are  in  a  state  of  nervous  perturbation  during  the  exordia 
of  their  speeches.  He  thinks  this  is  natural  for  two  reasons, 
first,  that  with  even  the  greatest  orators  the  outcome  does  not 
always  satisfy  expectation;  second,  that  orators  are  judged  more 
severely  than  men  practised  in  other  arts.  Thus  if  Roscius  has 
only  a  moderate  success  he  is  supposed  to  have  an  “off  day” 
or  be  ill,  but  any  deficiency  in  the  orator  is  set  down  to  want 
of  sense  which  is  not  excusable.  Now  Horace,  in  his  turn,  judges 
the  poet  by  an  equally  severe  standard.  Thus  in  348  ff.  he  will 
pardon  a  poorly  struck  note  on  the  lyre,  or  a  poorly  lodged 
arrow  from  the  bow.  He  will  even  extend  human  charity  to  the 
poetasters  because  human  nature  is  fallible  (351  ff.).  Yet  he 
is  indignant  if  Homer,  the  prince  of  poets,  nods  over  his  long 
task  of  poetical  composition.  Like  Homer,  because  of  his  high 
standard  of  perfection  in  his  minor  art  the  name  of  Roscius 
became  a  classic  synonym  of  excellence  {De  Or.  I,  129-130). 
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3. 

TO  wpk  7TOV 

As  Kroll  rightly  observes,  the  aesthetic  and  philosophical 
theory  of  to  Trp'eirov,  or  appropriateness  (i.e.  decus),  runs  through 
the  Ars  Poetica  like  a  red  thread.31  Hack  also,  though  with 
some  asperity,  has  given  an  adequate  analysis  of  the  importance 
of  this  doctrine  for  an  understanding  of  Horace’s  critical 
theory.32  I  may  add  that  a  similar  situation  holds  for  Cicero’s 
De  Officiis,  especially  the  first  book  which  is  explicitly  based 
on  the  irepl  to v  KadrjKovros  of  Panaetius.33  In  the  Orator  this 
doctrine  occupies  a  strategic  position  in  the  schematization  of 
the  work.  In  my  Cicero's  Orator  and  Horace’s  Ars  Poetica 34 
I  attempted  to  trace  in  even  greater  detail  the  sinuosities  of  this 
doctrine  which  interpenetrates  life,  philosophy,  rhetoric, 
poetics.35  The  present  treatment  will  be  even  fuller,  but  makes 
no  pretense  to  exhaustiveness.  In  this  discussion  my  method 
of  procedure  will  be:  (1)  to  summarize  briefly  the  historical 
development  of  the  doctrine;  (2)  to  analyze  the  nature  of  the 
doctrine  as  developed  by  Cicero-Panaetius  in  the  first  book  of 
the  De  Officiis ;  (3)  to  apply  the  doctrine  as  developed  by  Cicero 
in  the  De  Oratore  and  Orator  to  the  structure  and  critical  theory 
of  Horace’s  Ars  Poetica.  This  procedure  may  contribute  some¬ 
thing  to  clarity,  but  since  the  doctrine  is  organic  in  the  structure 
of  the  Ars  Poetica  it  has  the  disadvantage  of  exhibiting  the 
disiecti  membra  poetae. 

31  Die  historische  Stellung  von  Horazens  A  rs  Poetica ,  Sokrates ,  Zeitschrifl  filr  das  Gymnasial- 
weseti,  LXXII  (1918),  pp.  91-96.  Krol!  infers  from  the  indications  of  harmony  between  Horace’s 
use  of  the  doctrine  and  that  of  Aristotle  in  the  Rhetoric  that  the  doctrine  is  of  essentially  Peripatetic 
origin.  But  the  doctrine  clearly  influenced  Plato.  For  the  part  played  by  the  doctrine  in  the  literary 
and  educational  theories  of  Isocrates  cf.  supra,  p.  19,  and  Hubbell,  op.  cit.  p.  28. 

32  Op.  cit.  pp.  21-22,  27,  39  in  particular. 

33  Heinrich  Doge  in  an  excellent  doctoral  dissertation,  Quae  Ratio  intercedat  inter  Panaelium 
et  Anliochum  Ascalonitam  in  Morali  Philosophia,  Halle  1896,  has  demonstrated  the  closeness  of 
the  relation  which  exists  between  the  doctrines  of  Panaetius  and  those  of  Antiochus.  His  proof 
is  the  more  cogent  because  he  is  able  to  show  that,  as  Panaetius  was  a  Stoic  with  strong  leanings 
toward  the  Academy,  and  Antiochus  a  member  of  the  Academy  with  strong  leanings  to  the  Stoa, 
many  of  these  common  points  of  view  are  those  at  variance  with  orthodox  Stoicism.  His  method  is 
sound  because  he  compares  the  doctrines  of  Panaetius  as  set  forth  in  Cicero’s  De  Officiis,  Book  I 
(which  demonstrably  is  based  on  the  irepl  toO  kolBtikovtos  of  Panaetius)  with  Cicero’s  De  Finibus, 
Books  IV  and  V,  and  those  fragments  of  Stobaeus  which  demonstrably  depend  on  Antiochus. 

34  Cf.  especially  pp.  11-21,  31-35,  48-59. 

35  The  theory  of  rA  irptnov  also  plays  a  real  part  in  the  literary  criticism  of  Donatus,  Servius, 
Porphyrio. 
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As  Kroll  points  out,  the  doctrine  is  perhaps  a  transfer  made 
in  the  fifth  century  b.c.  from  the  field  of  musical  pedagogy  to 
the  field  of  rhetoric  and  poetics.36  Plato’s  use  of  the  term  in  the 
Republic  and  in  the  Laws  is  derived  from  Damon.  To  Plato 
the  principle  is  a  harmony  between  form  and  content,  an  appli¬ 
cation  which  it  never  lost.  Aristotle  uses  the  term  and  its 
synonym  apporrov  in  his  Poetics  and  his  Rhetoric.  In  the  Rhetoric 
III,  7,  he  subdivides  to  -Kpeirov  according  to  Pathos,  Ethos,  the 
e’iSri,  and  the  treatment  of  the  subject  matter.  He  insists  that 
the  expression  must  be  harmonious  with  the  moods  which  one 
would  arouse  in  the  hearers,  to  the  age  and  rank  of  the  speaker, 
and  to  the  importance  or  insignificance  of  the  subject  matter. 
Finally  when  Theophrastus  brought  the  virtues  of  style  into  a 
system  and  established  the  doctrine  of  the  three  styles,  he 
assigned  to  -n-pk-irov  to  the  third  position,  following  purity  of 
diction  and  clearness,  but  before  ornatus.  Cicero  and  Dionysus 
are,  according  to  Kroll,  dependent  upon  his  system.  I  am  in 
accord  with  this  analysis,  but  should  supplement  it  by  em¬ 
phasizing  the  importance  of  Panaetius  in  transmitting  this 
doctrine  to  Cicero.  I  base  this  judgment  upon  the  comparative 
analysis  of  the  doctrine  as  found  in  the  De  Officiis  on  the  one 
hand  and  in  the  De  Oratore  and  Orator  on  the  other.  With  this 
brief  historical  summary  before  us  we  may  now  turn  directly 
to  the  treatment  of  the  doctrine  of  to  irpkirov  in  the  De  Officiis, 
Book  I. 

It  will  be  remembered  that  Cicero  in  the  Orator  (72)  on 
the  nature  and  functions  of  to  irperrov  declared:  itaque  hunc 
locum  longe  et  late  patentem  philosophi  solent  in  officiis  tractare. 
Now  the  Orator  was  published  in  the  last  months  of  46  b.c.,37 
while  we  know  from  Cicero  {Ad  Att.  XV,  13,  6)  that  two  of  the 
three  books  of  the  De  Officiis  were  completed  in  November, 
44  b.c.  It  therefore  seems  possible,  that  during  the  actual  period 
in  which  Cicero  was  composing  the  Orator  his  active  mind  was 
already  considering  certain  of  the  problems,  ethical  and  literary, 

«  In  a  later  analysis  of  Cicero’s  De  Oratore  III,  19-25  I  raise  the  question  whether  Cicero 
under  the  term  veteres  is  not  referring  to  the  theory  of  the  Pythagoreans  with  their  doctrine  of 
cpnovia.  Cf.  infra  pp.  58-60  and  note  on  p.  58. 

37  Cf.  supra,  p.  21. 


CICERO’S  DE  ORA  TORE  AND  HORACE’S  ARS  POETIC  A 


45 


implicated  in  this  doctrine.  How  close  the  relation  is  between 
to  KadrjKov  and  to  npeirov  on  the  one  hand  and  Cicero’s  trans¬ 
lation  De  Officiis  on  the  other,  may  be  seen  by  the  correspond¬ 
ence  between  Cicero  and  Atticus  as  to  the  accuracy  of  the 
rendering  officia  (Ad  Alt.  XVI,  11,  4  and  XVI,  14,  3).  In  the 
second  of  these  letters,  Cicero  cites  the  analogy  of  such  Roman 
technical  terms  as  consulum  officium,  senatus  officium,  im- 
peratoris  officium .38 

Again  in  the  De  Officiis,  Book  I,  we  find  that  in  no  less 
than  five  distinct  passages  the  propriety  of  life  and  literature 
are  contrasted  (I,  97-99;  112-114;  130;  135;  147).  In  view 
of  such  convergent  testimony,  it  seems  strange  that  no  one 
has  made  a  comparative  analysis  of  Cicero’s  De  Officiis,  Book 
I,  and  Horace’s  development  of  the  doctrine  of  to  irperov  in  the 
Ars  Poetica.  I  cry  peccavi  before  the  rest,  and  turn  to  a  few 
points  brought  out  by  such  an  analysis. 

In  the  De  Officiis,  propriety  is  both  a  special  virtue  closely 
related  to  temperantia,  but  also  an  interpenetrating  virtue 
binding  into  a  whole  our  conception  of  the  honestuvi,  and 
animating  wisdom,  justice,  and  fortitude.  We  are  first  con¬ 
cerned  with  what  Cicero  says  about  to  irptirov  or  decus  and 
wisdom  (De  Officiis  I,  94) : 

quid  sit  veri  videre  et  tueri  decet,  contraque  falli  errare,  labi  decipi  tam 
dedecet  quam  delirare  et  mente  esse  captum. 

Now  I  believe  that  similar  conceptions  underlie  Cicero’s 
picture  of  the  perfect  and  the  mad  orator  in  the  Orator  (99)  and 
in  the  De  Oratore  (III,  55)  and  Horace’s  picture  of  the  perfect 
and  the  mad  poet  in  the  Ars  Poetica.  Horace  knows  the  ab¬ 
solute  standard  of  rectum,  the  Stopdaipa  of  Panaetius  and 
Cicero  (De  Off.  I,  8),  and  the  monstrous  error,  which  a  failure 
to  observe  to  ivpkirov,  when  one  is  deceived  by  a  species  recti, 
entails.  This  error  leads  one  to  forget  that  literary  virtue  is 
both  a  whole,  and  yet  lies  in  the  mean;  componere  —  totum 

88  With  these  terms  and  with  the  earlier  Ciceronian  use  of  officium  of  the  functions  of  the 
orator  in  the  De  Oratore  II,  341-349,  we  may  compare  Horace’s  use  of  munus  et  officium  in  the  Ars 
Poetica  306  ff.  In  314  Horace  uses  the  term  iudicis  officium  transformed  for  variety  in  315  into 
partes  in  helium  missi  ducis  ( =imperatoris  officium).  So  in  193  he  had  used  officium  of  the  functions 
of  the  chorus.  Another  Ciceronian  passage  is  De  Oratore  I,  138.  Cf.  Wilkins  op.  cit.  p.  56. 
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ponere.39  Is  not  this  the  essential  doctrine  of  the  Ars  Poetica 
1-37?  Again  is  not  the  error  of  the  mad  poet  of  the  Ars  Poetica 
453-476  essentially  due  to  his  failure  to  recognize  the  other  facet 
of  rd  irpetrov  which  I  have  called  to  irpeirov  trpds  enaarov  TpoacoTOv 
Kal  n  pay  pa?  The  Ars  Poetica  begins  with  a  picture  of  the  evil 
effects  of  the  failure  to  regard  the  need  of  philosophic  and 
literary  unity,  to  irpeirov  Kara  rriv  aopLav.  It  ends  with  the 
picture  of  the  mad  poet,  whose  adjustment  to  the  shifting 
panorama  of  man’s  life,  to  irpewov  trpos  tKaarov  TpoaoiTov  Kal 
ir  pay  pa, is  so  imperfect  that  he  is  an  ego-centric  unity,  an  insanus 
sapiens  like  Empedocles.  That  these  contrasted  pictures,  but 
contrasted  more  inconcinno,  frame  the  Ars  Poetica  is  to  me  an 
indication  of  the  unity  of  Horace’s  central  conception. 

Furthermore  in  the  De  Officiis  (I,  96-99)  Cicero  believes 
that  there  are  two  types  of  propriety,  general  and  individual. 
General  propriety  consists  in  the  conformity  of  our  actions  to 
the  dignity  of  human  nature: 

decorum  id  esse,  quod  consentaneum  sit  hominis  excellentiae  in  eo,  in 
quo  natura  eius  a  reliquis  animantibus  differat. 

Special  propriety 

sic  definiunt,  ut  ‘id  decorum  velint  esse,  quod  ita  naturae  consentaneum 
sit,  ut  in  eo  moderatio  et  temperantia  appareat  cum  specie  quadam  liberali.’ 

Neither  of  these  general  definitions  appear  to  have  had  any 
special  influence  upon  the  argumentative  sequence  of  the  Ars 
Poetica,  yet  both  give  admirable  definitions  of  the  restraint 
and  ordered  freedom  of  a  truly  classic  art.40 

Cicero  then  proceeds  to  illustrate  these  two  types  of  pro¬ 
priety,  general  and  special,  by  turning  to  the  contiguous  field 
of  literary  propriety.  As  Holden  in  his  edition  of  the  De  Officiis 
so  admirably  summarizes  97  and  99: 

The  poet  can  make  such  and  such  a  character  (a  vicious  one  if  he  please) , 
and  with  him  propriety  consists  in  the  conformity  of  the  person’s  words  and 

39  Cf.  Cicero’s  Orator  and  Horace’s  Ars  Poetica,  p.  19. 

40  It  might  be  pointed  out  that  the  strange  creature  used  by  Horace’s  artist  in  the  Ars 
Poetica  1-10  is  an  example  of  a  sin  against  decorum,  for  the  monster  is  not  naturae  consentaneum. 
De  Or.  Ill,  179  reads  almost  like  a  prophetic — it  is  probably  rather  a  traditional — protest  against 
such  incongruously  assembled  monsters  as  Horace  describes. 
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actions  to  th e  fiat  character,  but  we  (in  life)  have  one  character  to  live  up  to, 
that  which  nature  has  assigned  to  us  by  making  us  reasonable  creatures. 

Turning  now  to  the  Ars  Poetica  93-127,  156-178,  and  the 
De  Oratore  II,  185-214,  it  is  abundantly  clear  that  the  theory 
of  fjdos  and  -n-ados  in  oratory  and  in  poetry  are  dominated  by  the 
same  conceptions,  ultimately  and  probably  directly  of  Aris¬ 
totelian  origin.  Thus  in  Ars  Poetica  157  Horace  explicitly  refers 
to  the  duty  of  the  poet  to  delineate  his  characters  in  a  manner 
harmonious  with  ever-shifting  nature  and  with  the  years: 

mobilibusque  decor  naturis  dandus  et  annis. 

Again  (112)  the  language  of  the  characters  must  be  consistent 
with  their  fortune.  Also  the  author  must  be  true  to  the  fjdos 
of  his  own  nature,  as  Horace  is  in  avoiding  the  grand  style; 
that  is  he  must  be  sincere  in  his  own  feelings,  and  in  the  dramatic 
expression  of  those  feelings  which  he  assigns  to  his  characters 
{Ars  Poetica  99-107).41 

Again  {De  Officiis  I,  99)  the  doctrine  of  to  wpeirov  teaches 
a  decent  respect  for  the  feelings  of  our  fellow  men.  But  once 
more  it  is  in  this  respect  that  the  demens  poeta  of  Ars  Poetica 
453-476,  sins  against  propriety  as  ordinarily  observed  by  his 
fellow  men,  as  a  careful  reading  of  these  lines  will  show. 

Also  in  99  we  learn  that  verecundia  is  a  more  sensitive 
virtue  than  justice:  Iustitiae  partes  sunt  non  molar e  homines, 
verecundiae  non  ojfendere;  in  quo  maxime  vis  perspicitur  decori. 
I  associate  with  this  aspect  of  propriety  Horace’s  use  of  ojfendere 
in  five  passages,  in  which  nuances  of  ethical  and  literary  pro¬ 
priety  are  involved.  These  passages  are:  Ars  Poetica,  248-250, 
285-291,  351-353,  374-376,  450-452. 

Again  in  107-109  Cicero  declares  that  every  man  has  a 
general  character,  qua  human  being,  and  a  special  character, 
qua  individual;  he  must  observe  the  proprieties  of  both.  Most 
romantic  poets  have  no  difficulty  in  claiming  like  Horace’s 
demens  poeta  their  individual  rights,  but  they  fail  when  it 
comes  to  the  more  general  type  of  propriety.  With  this  general 
propriety  we  may  associate  what  Horace  says  of  the  poet’s 

41  Cf.  infra,  pp.  114-117. 
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observance  of  the  propriety  of  human  life  (Ars  Poetica  312-316). 
But  Horace  is  an  equally  firm  believer  in  the  duty  of  following 
one’s  own  individual  nature,  as  in  385-386  and  in  38-41.  In 
385-386  he  says: 

tu  nihil  invita  dices  faciesve  Minerva: 
id  tibi  iudicium  est,  ea  mens. 

Both  passages  deal  with  the  relation  of  iudicium  to  inventio  and 
read  like  concrete  applications  of  the  ethical  dicta  with  which 
110  in  the  De  Officiis  closes.  In  fact,  Cicero  also  uses  the 
identical  metaphor  invita  Minerva  which  he  glosses  by  id  est 
adversante  et  repugnante  natura.  What  is  contrary  to  nature  is, 
by  definition,  a  breach  of  decorum. 

But  man,  as  Cicero  says  (115),  has  other  offcia  which  vary 
with  the  change  of  external  fortune  ( tvxv ),  or  with  deliberate 
choice  (tt poaLpea is) .  These  aspects  of  to  irpeirov,  however,  are 
just  those  applied  by  Horace  to  the  ijfltfci)  Ae£ts  in  lines  89-118 
of  the  Ars  Poetica.  Here  both  Cicero  and  Horace  seem  especially 
close  to  Aristotle’s  classification  in  the  Rhetoric,  III,  7. 

We  have  now  reached  the  problem  of  imitatio  or  imitation 
both  in  life  and  in  literature.  Cicero  treats  imitation  in  life  in 
the  De  Officiis  (I,  116-121).  Horace,  if  Barwick  is  correct,  treats 
literary  imitation  in  the  Ars  Poetica  (119-152).  Cicero  points 
out  (116)  that  some  endeavor  to  imitate  or  in  a  spirit  of  generous 
rivalry  to  surpass  the  exploits  of  their  nobler  ancestors.  So  in 
literary  imitation  one  follows  rather  the  noble  model,  than  the 
inappropriate  model  of  the  cyclic  poet.42  Homer  is,  so  to  say, 
the  literary  ancestor  of  the  drama,  as  indeed  Aristotle  holds 
in  his  Poetics.  Again,  both  in  literature  and  in  life  one  must 
both  imitate  virtues  and  avoid  the  imitation  of  eccentricities,43 
and  yet  be  true  to  the  rjdos  of  his  own  nature.  So  Horace  (295- 
303)  satirizes  the  imitators  of  Democritus,  who  affect  isolation, 
wear  long  hair,  don’t  bathe,  and  claim  the  name  of  poets. 

42  Cf.  my  Lucilius  and  Horace,  Chapter  I,  The  Classical  Theory  of  Imitation,  pp.  25-63 
and  infra,  pp.  101-103. 

43  The  imitation  of  faults  or  eccentricities  is  peculiarly  easy.  Witness  the  imitative  idio¬ 
syncrasies  of  our  modern  novi  poetae  and  of  certain  of  the  ultra  romanticists  in  France  and  England 
during  the  first  half  of  the  nineteenth  century,  as  Irving  Babbitt  shows  in  his  Rousseau  and  Ro¬ 
manticism,  pp.  59-64. 
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Just  as  Cicero  {De  Off.  122-123)  takes  up  the  application  of 
propriety  to  the  mobiles  anni,  the  to  irpiivov  ko.6’  rjXiidas  of 
Aristotle,  and  treats  youth  and  age,  so  Horace  discusses  this 
topic  with  the  more  minute  subdivisions  of  the  f;0os  to  be 
assigned  to  the  puer,  iuvenis,  vir,  senex  (156-178).  Cicero  then 
(124  ff.)  passes  on  to  the  duties  of  rulers,  subjects,  citizens, 
aliens,  which  vary  according  to  their  respective  relations.  With 
this  we  have  a  parallel  in  Horace  (314-315)  where  the  officia 
of  the  senator,  the  index,  the  general  are  enumerated.  Ciceros’ 
summary  (125)  of  the  officia  falling  under  that  type  of  propriety 
which  bids  us  follow  at  once  the  laws  of  human  nature  and 
those  of  our  individual  temperament,  reads  like  the  sequence 
of  argument  in  this  portion  of  the  Ars  Poetica  which  we  have 
been  analyzing: 

Ita  fere  officia  reperientur,  cum  quaeretur  quid  deceat  et  quid  aptum  sit 
personis,  temporibus,  aetatibus. 

In  chapters  XXXV-XXXIX  of  the  De  Officiis  Cicero 
turns  to  the  consideration  of  the  second  type  of  decorum,  that 
which  seeks  to  subject  appetites  and  passions  to  the  sway  of 
reason. 

With  the  aspects  of  verecundia  as  here  formulated  (XXXV) 
we  are  not  now  concerned.  It  has,  however,  exercised  an  im¬ 
portant  influence  in  the  formulation  of  the  liberal  jest  and  in  the 
condemnation  of  the  excessive  and  often  obscene  irapprjcria  or 
libertas  of  the  Cynics  and  Stoics.44 

Under  the  discussion  of  pulchritudo ,  however,  we  find  Cicero 
(XXXVI,  130)  expounding  the  duty  of  external  decus  in 
carriage,  posture,  etc.  One  sentence  deserves  quotation  because 
of  its  repercussion  in  Horace’s  art  of  life  and  Art  of  Poetry: 

Adhibenda  praeterea  munditia  est  non  odiosa  neque  exquisita  nimis, 
tantum  quae  fugiat  agrestem  et  inhumanam  neglegentiam.  Eadem  ratio  est 
habenda  vestitus,  in  quo,  sicut  in  plerisque  rebus,  mediocritas  optima  est. 

Horace  approves  a  similar  view  of  life  in  the  famous  simplex 
mundiliis  of  Odes  I,  5.  I  should  also  associate  with  this  the 

44  Cf.  my  Lucilius  and  Horace  index  under  Lucilius,  Cicero ,  Horace,  wapprjffia,  Panaetius, 
libertas ,  etc. 
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passage  already  cited  in  which  Horace  describes  how  stupid 
imitators  copy  the  physical  indecencies  of  the  demens  poeta  of 
Democritus’  definition,  295-303. 

In  chapter  XXXVII  Cicero  expounds  the  place  of  to  irpkirov 
(decorum)  in  the  oratorical  and  conversational  discourse.  These 
rules  he  applies  to  oral  sermones.  Some  of  them,  as  I  have 
shown  in  my  Lucilius  and  Horace  (pp.  85-93),  apply  also  to  the 
sermo  in  literature.  More  specifically  the  rules  which  Cicero 
gives  in  134-135  for  the  manner  and  matter  of  the  sermo  apply 
admirably  to  the  manner  and  matter  of  the  Ars  Poetica.  In  fact 
one  sentence  is  particularly  apposite  (135): 

Habentur  autem  pleramque  sermones  aut  de  domesticis  negotiis  aut  de 
re  publica  aut  de  artium  studiis  atque  doctrina. 

Under  this  last  rubric  clearly  belong  the  De  Oratore  and 
Orator  of  Cicero  and  the  Ars  Poetica  of  Horace.  Having  defined 
the  rjdos  of  the  sermo  Cicero  proceeds  in  XXXVIII  to  define  its 
TraOos.  All  excitement,  anger,  or  personal  bitterness  is  to  be 
avoided  even  in  giving  reproofs.  Whatever  severity  is  used  is 
to  be  adopted  only  for  the  benefit  of  those  to  whom  it  is  applied. 
Surely  this  is  an  excellent  description  of  the  persuasive  tone  of 
the  epistula  ad  Pisones. 

In  chapter  XL  Cicero  passes  on  to  the  duty  which  the 
Greeks  call  evra^La,  which  may  be  defined  as  method  and 
seasonableness  in  all  our  actions.  Here  (142)  Cicero  declares 
that  he  uses  the  phrase  opportunitas  temporum  as  a  translation 
of  the  Greek  quality  ewccupia.  Moreover  eura^ia  involves  the 
knowledge  of  arranging  under  the  proper  categories  all  that  we 
have  to  say  or  do.  It  is  therefore  a  sort  of  philosophical  sublima¬ 
tion  of  the  rhetorical  quality  of  ordo  or  rd£is.  Let  us  now  apply 
this  last  aspect  of  evra£la  to  Horace’s  Ars  Poetica.  In  line  92 
he  declares: 

singula  quaeque  locum  teneant  sortita  decenter. 

In  142  Cicero  differentiates  evra^La  from  ewcaipia.  Eikaipla. 
has  rather  to  do  with  the  right  timing  of  our  actions,  evraijia 
with  the  right  sequence  of  events  in  life,  of  topics  in  literature. 
In  literature,  therefore,  eura|la  is  closely  related  to  indicium  or 
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prudentia.  So  Horace  (38-40)  distinguishes  indicium,  a  sort  of 
literary  tt poaipeocs  or  choice  of  theme  appropriate  to  one’s 
powers,  from  ordo  in  lines  40-44.  The  fruits  of  ordo  are  charm, 
venustas,  elocutio,  claritas,  and  economic  timeliness  of  utter¬ 
ance.46 

Again  Cicero  (145)  illustrates  emcupia  from  the  minor  arts 
of  music  and  painting,  just  as  Horace  does  for  music  in  the 
Ars  Poetica  (347-359)  and  for  painting  (361-365),  and  in  147 
holds  that  if  this  nuance  of  to  irpeirov  is  to  be  attained,  there  is 
need  of  the  ethical  critic.46  But  this  is  exactly  the  attitude  of 
Horace  to  his  literary  mentor,  Quintilius  Varus  (438-452);  to 
him  we  may  surely  apply  Cicero’s  phrase  of  the  doctus  homo, 
usu  peritus,  for  he  is  a  veritable  Aristarchus. 

My  analysis  of  the  interrelations  between  the  treatment  of 
to  irpeirov  and  the  officia  of  life  in  the  De  Officiis,  Book  I,  of 
Cicero,  and  Horace’s  treatment  of  to  irpeirov  has  been  pre¬ 
sented  in  broad  outline.  I  wish  therefore  to  turn  to  the  treat¬ 
ment  of  this  doctrine  in  the  De  Oratore. 

In  the  first  place  I  wish  to  call  attention  to  the  fact  that  in 
the  Orator  the  three  officia  oratoris,  prohare,  delectare,  flectere, 
are  much  more  closely  articulated  with  the  doctrine  of  to  irpeirov 
than  in  the  De  Oratore.  I  shall  analyze  this  more  organic 
schematization  in  detail  when  I  come  to  the  treatment  of 
to  irpeirov  in  the  Orator}1  In  the  De  Oratore  on  the  other  hand, 
except  for  a  few  scattering  allusions,  which  will  be  discussed 
below,  we  find  in  the  principal  treatment  of  this  protean  stylistic 
virtue  (III,  209-213)  no  consideration  whatsoever  of  the  rela¬ 
tion  between  to  irpeirov  and  the  officia  oratoris,  and  only  a  slight 
hint  of  the  importance  of  the  mastery  of  this  doctrine  for  the 
evolution  of  the  three  styles.48  The  officia  oratoris  are  indeed 
treated  in  great  detail  in  the  arguments  of  Crassus  and  Antonius. 
The  doctrine  of  the  three  styles,  however,  seemed  still  to  be  in  an 
embryonic  state,  at  least  so  far  as  Cicero  was  concerned,  at  the 

46  Cf.  infra ,  pp.  103-104  and  n.  5  on  p.  75. 

46  Cf.  the  ethical  empirical  pedagogy  of  Horace’s  father  in  the  well-known  passage  in 
Satire  I,  4,  103-133,  and  infra,  pp.  79-80. 

47  Cf.  infra,  pp.  64-66. 

48  For  detailed  discussions  of  the  officia  oratoris  and  the  officia  poetae  and  of  the  three  styles 
cf.  Cicero's  Orator  and  Horace's  Ars  Poetica,  pp.  61-64;  38-45  and  infra,  pp.  89-98;  117-119. 
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date  of  the  composition  of  the  De  Oratore.  In  III,  212,  we  do 
indeed  have  a  hint  that  a  thorough  mastery  of  the  principles 
of  to  irpeirov  is  indispensable  to  the  perfect  orator  w'ho  must 
master  all  three  styles: 

Itaque  hoc  loco  nihil  sane  est  quod  praecipi  posse  videatur  nisi  ut  figuram 
orationis  plenioris  et  tenuioris  et  item  illius  mediocris  ad  id,  quod  agemus 
adcommodatam  deligamus. 

In  spite  of  this  sentence  there  shortly  follows,  not  the 
treatment  of  the  three  styles,  as  in  the  Orator,  but  of  actio.  In 
the  De  Oratore ,  then,  the  discussion  of  to  irpeirov  is  much  more 
philosophic  and  rather  less  aesthetic  than  in  the  Orator.  There 
are,  however,  traces  of  this  philosophic  treatment  in  the  Orator 
also.49  It  seems  probable,  therefore,  that  the  milieu  of  more 
concrete  rhetorical  and  stylistic  controversy  between  Cicero 
and  the  Atticists,  led  Cicero  (and  also  Horace,  who  is  heir  to  this 
controversy)  to  expound  the  doctrine  of  to  irpeirov  ethically  in 
the  De  Officiis  and  stylistically  in  the  Orator  as  one  of  the 
dominating  elements  in  style  and  in  life.  No  such  controversy 
darkened  the  literary  atmosphere  when  the  De  Oratore  was  pro¬ 
duced.  Accordingly  to  irpeirov,  though  not  neglected,  receives 
a  secondary  emphasis  as  compared  with  such  qualities  as 
Latinitas,  claritas,  ornatus,  with  which  it  is  associated  in  the 
De  Oratore  (III,  37). 

This  main  discussion  in  the  De  Oratore  does  not  occur  until 
far  on  in  the  speech  of  Crassus  and  after  a  long  digression  on 
the  relation  between  philosophy  and  oratory.  Only  then,  III, 
209-213,  is  to  irpeirov  formally  discussed.  Let  us  turn  to  this 
passage. 

Cicero  begins  his  discussion  of  to  irpeirov  in  210  by  a  refer¬ 
ence  to  choice  of  words  and  the  rhythm  of  the  period  just 
treated.  He  then  proceeds:  nunc  quid  aptum  sit,  hoc  est,  quid 
maxime  deceat  in  oratione  videamus.  Quamquam  id  quidem 
perspicuum  est,  non  omni  causae  nec  auditor i  neque  personae 
neque  tempori  congruere  orationis  unum  genus.  Continuing  (211) 
from  the  standpoint  of  the  orator  Cicero  declares: 

45  Cf.  Kroll’s  notes  in  his  edition  of  the  Orator,  69-74  passim. 
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Refert  etiam  qui  audiant,  senatus  an  populus,  an  iudices:  frequentes  an 
pauci  an  singuli,  et  quales:  ipsique  oratores  qua  sint  aetate,  honore,  auctoritate, 
debet  videri;  tempus,  pacis  an  belli,  festinationis  an  otii. 

In  this  passage,  then,  Cicero  has  enumerated  four  types 
of  propriety:  (1)  the  propriety  of  the  genus  (case,- or  el8o s); 
(2)  the  propriety  of  the  audience;  (3)  the  propriety  of  the 
speaker;  and  (4)  the  propriety  of  time.  He  then  proceeds  to 
discuss  each  one  of  these  in  somewhat  greater  detail.  Now  this 
theory  goes  back  in  its  simplest  form  to  Aristotle’s  treatment 
of  to  irpeTrov  and  to  evuoupov  in  the  Rhetoric  III,  7,  1408a.  Further¬ 
more,  in  Book  II  of  the  De  Oratore,  the  same  theory  permeates 
that  part  of  the  discussion  which  has  to  do  with  the  ethics  of 
the  laughable.  This  has  been  convincingly  shown  by  Miss 
Grant.50 

Let  us  now  take  up  these  proprieties  in  order  and  apply 
them  to  the  Ars  Poetica.  I  shall  begin  with  the  propriety  of 
the  audience.  In  my  judgment  the  propriety  of  the  audience 
exercised  an  important  influence  in  formulating  the  Theo- 
phrastean  distinction  between  the  philosophical  \byos  wpos  to 
irpaypa  and  the  less  abstract  \6yos  tt pds  tovs  aKpoaras.  Presently 
I  shall  discuss  the  evidence  that  the  Ars  Poetica  is  to  be  classed 
under  the  latter  rhetorical  rubric.51  My  immediate  and  more 
limited  task  is  to  show  that  this  rubric  is  derived  from  the  more 
general  doctrine  of  to  Tpexov. 

In  the  passage  just  quoted,  De  Oratore  III,  211,  it  will  be 
noted  that  we  have  a  qualitative  distinction  based  on  dignity 
and  political  function,  and  a  quantitative  distinction.  The 
quantitative  distinction,  however,  clearly  interpenetrates  the 
qualitative  for  the  populus  is  frequens,  the  senate  and  the 
iudices  are  pauci,  while  a  group  of  friends  like  the  limited 
audience  in  the  De  Oratore,  Brutus,  Orator,  and  Ars  Poetica 
may  fairly  be  called  singuli.  Let  us  now  examine  the  broad 
framework  of  Horace’s  attitude  towards  his  audience,  remem¬ 
bering  that  the  audience  which  hears  the  poet  is  not  identical 

60  The  Ancient  Rhetorical  Theories  of  the  Laughable ,  Univ.  of  Wisconsin  Studies  in  Language 
and  Literature ,  21,  pp.  76-87  which  deal  with  the  ethics  of  the  laughable.  Cf.  especially  her  sum¬ 
ary  of  the  liberal  jest  as  the  one  which  corresponds  to  these  different  proprieties. 

61  Cf.  infra,  pp.  70-73. 
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with  that  which  hears  the  orator  and  guarding  against  pushing 
the  analogy  too  far.  In  the  first  ten  lines  he  is  clearly  con¬ 
scious  of  addressing  a  limited  audience,  the  youthful  Pisones. 
His  language  is  humorous,  and  in  accordance  with  to  Tpeircv 
of  the  sermo  which  flourishes  in  intimate  circles.52  Thus  in  1-11 
Horace  seeks  to  present  the  ludicrous  effect  resulting  from 
aiming  at  variety  at  the  expense  of  unity.  A  similar  warning  to 
the  father  and  sons  of  the  importance  of  the  doctrine  of  to  irp'eivov 
is  repeated  in  25.  In  fact  an  examination  of  all  the  passages 
where  the  father  and  sons  are  addressed  in  the  Ars  Poetica  or 
where  the  various  members  of  the  audience  are  addressed  in 
the  De  Oratore  will  afford  abundant  proof  that  the  tone  of  the 
address  combines  geniality,  humor,  urbanity,  with  a  strong 
protreptic  element.  I  have  already  illustrated  this  point  for 
the  Ars  Poetica  in  my  Lucilius  and  Horace ,5'3  Again,  to  the 
Romans,  who  lived  before  the  days  of  State  Universities,  the 
relation  of  the  teacher  to  the  pupil  was  an  intimate  one.  Docere 
did  not  need  to  receive  strong  injections  of  delectare  and  fleeter e 
to  “get  across.”  In  202-219  we  shall  see  how  the  change  in  the 
size  of  the  Greek  audience  brought  with  it  a  change  in  the  rjdos 
of  that  very  audience.  This  involved  a  change  in  the  mechanism 
of  the  flute,  and  that  in  turn  a  greater  license  in  the  music. 
In  112-113  Horace  clearly  fears  the  laughter  of  the  pedites  and 
eqnites  in  his  audience  if  the  language  of  his  dramatic  characters 
is  not  consistent  with  their  fortunes,  for  men  of  all  ranks  are 
sensitive  to  sins  against  r/dos.  In  the  satyr  drama  (244-250)  one 
must  try  to  please  the  people  of  respectable  rank  in  the  audience, 
those  who  own  a  horse,  not  those  who  eat  beans  and  chestnuts. 
This  point  of  view  motivates  the  whole  treatment  of  the  rjdos 
of  the  satyr  drama,  a  genus  medium  addressed  to  the  average 
culture  of  the  audience.  Again  the  audience  (341  ff.)  includes 
old  and  young,  hence  to  tt pkrrov  requires  the  observance  of  the 
ydos  appropriate  to  such  ages.  The  old,  as  the  Scotchman  said, 
“are  verra  strong  on  the  moralities”;  the  young  aristocrats  are 
for  charm.  Hence  combine  the  utile  with  the  dulce  and  sweep 

62  The  cir cuius  of  De  OJJiciis ,  I,  132. 

53  Pp.  448  ff.  One  may  use  the  categorical  imperative  to  a  friend  but  hardly  to  a  whole  peo¬ 
ple.  Lucilius  also  employs  this  drastic  imperative  in  his  corresponding  address  to  Junius  Congus 
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in  all  the  votes.  So  also  lucidity,  rapidity,  congruity  carry  the 
whole  audience  with  them  (146-155).  On  the  other  hand,  an 
absence  of  the  sense  of  decus  (to  irpkirov)  will  put  any  audience  to 
flight. 

But  Cicero  (211)  also  takes  up  the  differentiation  of  style 
in  a  manner  harmonious  with  the  genre  or  elbos :  nam  et  causae 
capitis  alium  quendam  verborum  sonum  requirunt,  aliurn  rerum 
privatarum  atque  parvarum;  et  aliud  dicendi  genus  deliberationes, 
aliud  laudationes ,  [aliud  indicia],  aliud  sermones,  aliud  consolatio, 
aliud  obiurgatio,  aliud  disputatio,  aliud  historia  desiderat. 

Here,  too,  we  are  not  dealing  with  watertight  compartments 
for  we  have  the  genus  demonstr ativum ,  addressed  to  the  crowd, 
the  genus  deliber ativum,  addressed  to  senate  or  assembly,  the 
genus  iudiciale  addressed  to  the  jury  court.  These  are  followed 
by  more  private  addresses  designed  for  small  groups  of  friends, 
or  even  individuals,  as  in  the  case  of  the  consolatio.  Such  are 
sermones,  the  obiurgatio,  disputatio,  and  historia  designed  for 
the  docti. 

To  these,  it  seems  to  me,  correspond  in  the  Ars  Poetica 
both  the  directions  for  writing  the  different  e'lbt)  of  poetry 
(beginning  with  the  epic  in  line  73,  and  followed  by  elegiac, 
iambic,  the  dramatic  forms,  melic  poetry  with  its  subdivisions 
of  hymns,  encomia,  epinicia,  erotic  poetry,  and  poetry  in  praise 
of  wine),  and  the  more  extended  directions  for  the  dramatic 
forms  (86-294).  All  of  these  require  variations  of  metre,  that 
is  of  verba  continuata  suited  to  their  shifting  subject  matter. 
Or,  as  Horace  sums  up,  after  closing  the  statement  on  the 
vices  et  operum  colores  (92) : 

singula  quaeque  locum  teneant  sortita  decenter. 

Again  to  Tpeirov  must  take  careful  note  of  the  fjdos  of  the 
speaking  character.  The  words  in  Cicero  are  (211):  ipsique 
oratores  qua  sint  aetate,  honore,  auctoritate,  debet  videri. 
As  Norden  justly  remarks,  this  corresponds  precisely  to  Horace’s 
rules  for  the  fjdos  of  the  speaking  characters  in  the  drama.  Thus 
their  words  must  correspond  to  their  dignity  and  profession 
(112-118),  and  to  their  age  (156—178) .54 

6<  Cf.  infra,  pp.  116-117. 
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Yet  even  within  the  limits  of  the  genre  there  must  be 
variation  in  spoken  tone  and  language  to  suit  the  variations  in 
the  moods  of  the  characters  as  transformed  to  anger  or  pathos, 
and  as  expressed  by  an  appropriate  actio.  The  highest  type  of 
actio  is  set  forth  in  strict  accordance  with  the  law  of  to  icpkirov 
in  101-105,  and  is  contrasted  with  the  breach  of  propriety. 

Again  in  lines  108-113  which  form  a  fluid  transition  from 
the  rjducfi  to  the  Xe£is  naO-qTucq,  we  have  an  argument  de¬ 
veloped  in  strict  accord  with  the  doctrine  of  to  irpeirov  which 
runs  through  the  tokos  on  actio.  Here  again  Horace  stresses 
the  vitium  against  to  irpeKov  rather  than  the  virtus  itself: 

format  enim  natura  prius  nos  intus  ad  omnem 
fortunarum  habitum;  iuvat  aut  inpellit  ad  iram, 
aut  ad  humum  maerore  gravi  deducit  et  angit: 
post  effert  animi  motus  interprete  lingua, 
si  dicentis  erunt  fortunis  absona  dicta, 

Romani  tollent  equites  peditesque  cachinnum. 

Here  Kroll’s  words  so  admirably  sum  up  the  subtle  use  of 
the  principle  of  to  irpeivov  that  they  deserve  quotation: 

Horaz  benutzt  dabei  geschickt  den  Doppelsinn  von  Jorluna,  das  in  V.  109 
die  Lage  des  Menschen  bedeutet,  aus  der  sich  der  Affekt  ergibt,  in  V.  112  aber 
(if  dicentis  erunt  fortunis  absona  dicta )  das,  was  Aristoteles  mit  yevos  Kal  ?£is  be- 
zeichnet  und  woraus  das  Ethos  abzuleiten  ist:  absona  dicta  ist  wieder  eine  tiber- 
setzung  von  airpen-rj.5* 

Finally  Cicero  (212)  speaks  of  the  propriety  of  time: 
tempus:  pads  an  belli,  festinationis  an  otii.  I  can  find  no  evidence 
of  this  propriety  either  in  the  Be  Oratore  or  in  the  Orator  so  far 
as  pax  and  helium  are  concerned.  On  the  other  hand,  at  the  risk 
of  being  fanciful,  I  should  like  to  suggest  that  the  whole  De 
Oratore  breathes  the  atmosphere  of  otium,  the  Orator  that  of 
festinatio.  In  Book  II,  12,  we  have  a  discussion  of  the  proper 
use  of  leisure.  Much  more  important,  the  whole  narrative,  which 
takes  up  the  discussion  of  a  day  and  a  half  in  September  91  b.c., 
is  leisurely,  and  approaches  more  nearly  than  any  other  Cicer¬ 
onian  dialogue  the  spaciousness  of  a  Platonic  dialogue.  On  the 

66  Die  Bistorische  Slellung  von  Boraiens  Ars  Poelica,  Sokrales,  Zeitschri/tfiir  das  Gymnasial- 
wesen,  LXXII  (1918),  p.  93. 
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other  hand,  the  Orator  is  a  compact,  energetic,  and  business-like 
treatise,  which  may  be  read  at  a  sitting. 

So  far  then,  I  have  shown  that  Horace  in  consonance  with 
the  dicta  of  Cicero  in  the  De  Oratore  (III,  211),  and  the  doctrine 
of  rd  irpe-irov  develops  his  argument  under  the  propriety  of  the 
audience  (both  qualitative  and  quantitative),  the  propriety  of 
the  speaker,  the  propriety  of  the  poetic  species  or  types  under 
the  eUos,  and  the  propriety  of  time. 

The  propriety  of  place  is  not  noted  by  Cicero  in  the  passage 
that  has  just  been  discussed.56  I  can  find  Cicero  using  the  idea 
(not  the  term)  locus  only  once  in  relation  to  the  doctrine  of 
rd  irpkirov.  In  the  De  Oratore  III,  153  he  says  that  obsolete 
words  in  their  proper  content  have  some  effect,  but  that  there 
is  a  greater  opportunity  to  produce  such  effects  in  poetry  than 
in  prose.  He  then  gives  illustrations  of  such  words  as  heighten 
the  style.  In  his  treatment  of  the  lumina  of  speech,  highly 
wrought  passages  (often  with  metaphorical  coloring,  I  pre¬ 
sume),  he  approximates  a  doctrine  of  literary  locality,  when  he 
says  that  such  passages  should  be  interspersed  in  the  strategic 
points  of  a  speech,  and  not  be  continuous  (III,  96).  In  Horace’s 
Ars  Poetica,  however,  we  have  several  distinct  instances  of  the 
rule  of  appropriate  literary  position.  Thus  in  line  19,  in  speaking 
of  the  grand  style,  Horace  assails  the  purple  patches  such  as 
the  description  of  the  grove  and  the  altar  of  Diana,  the  river 
running  through  the  fields,  or  the  Rhine  or  the  rainbow: 

sed  nunc  non  erat  hie  locus. 

Again  in  the  Ars  Poetica  319  ff.  we  read: 

interdum  speciosa  locis  morataque  recte 
fabula  nullius  veneris,  sine  pondere  et  arte, 
valdius  oblectat  populum  meliusque  moratur 
quam  versus  inopes  rerum  nugaeque  canorae. 

Here,  as  Heinze-Kiessling  correctly  point  out,  the  loci  are 
highly  wrought  passages,  clearly  interspersed  in  the  speech  to 

66  As  to  the  propriety  of  place  in  the  literal  sense  may  I  suggest  that  the  villa  of  Cicero  at 
Tusculum  is  peculiarly  appropriate  for  the  dialogue  De  Oratore  because  of  the  similarity  to  the 
scene  of  the  Phaedrus  which  also  dealt  with  rhetoric.  Here  too  is  a  plane  tree,  with  even  more 
luxurious  opportunity  for  leisurely  discourse. 
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impress  the  people,  and  associated  with  excellent  character 
delineations.  We  therefore  have  indications  of  a  distribution 
of  the  figures  of  ornamentation,  as  in  the  De  Oratore  III,  96, 
which  I  have  just  discussed. 

So  also  in  Ars  Poetica  92  we  have  clear  allusion  to  the 
propriety  of  place  in  Horace’s  summing  up  of  the  question  of 
the  metre  appropriate  for  tragedy  and  for  comedy: 

singula  quaeque  locum  teneant  sortita  decenter67 

We  have  now  analyzed  in  detail  the  main  discussion  of  t6 
ivptivov  in  the  De  Oratore,  and  noted  similarities  in  Horace.  The 
next  most  important  passage  in  Cicero  occurs  in  the  discussion 
of  Crassus  on  ornatus  in  Book  III,  19  ff.  Crassus  here  insists  on 
a  harmony  between  form  and  content.  He  first  gives  a  stylistic 
and  then  a  philosophical  justification  for  the  structure  of  the  De 
Oratore.  Stylistically  he  points  out  that  the  assignment  to 
Antonius  of  the  topics  inventio  and  ordo,  to  himself  that  of 
elocutio-ornatus  (and  actio)  gives  a  false  impression  that  these 
themes  have  been  separated  quae  seiuncta  esse  non  possent.  He 
then  proceeds  to  give  his  philosophical  justification  for  this 
unitary  and  unifying  aspect  of  to  Trpeirov. 

Ac  mihi  quidem  veteres  illi  maius  quiddam  animo  complexi  plus  multo 
etiam  vidisse  videntur,  quam  quantum  nostrorum  ingeniorum  acies  intueri 
potest,  qui  omnia  haec,  quae  supra  et  subter,  unum  esse  et  una  vi  atque  con- 
sensione  naturae  constricta  esse  dixerunt;  nullum  est  enim  genus  rerum,  quod 
aut  avolsum  a  ceteris  per  se  ipsum  constare  aut  quo  cetera  si  careant,  vim  suam 
atque  aeternitatem  conservare  possint.68 

57  This  becomes  even  more  striking  if  we  read  decentem  with  Heinze-Kiessling.  I  believe, 
however,  that  the  reading  decenter  is  correct.  There  are,  however,  exceptions  to  the  rule  as  Horace 
goes  on  to  show,  exceptions  due  to  the  change  in  tragic  atmosphere  from  passion  to  pathos,  or  in 
comic  atmosphere  from  humor  to  anger.  Cf.  93-98. 

68  Cf.  supra,  p.  18.  Wilkins  believes  that  the  veteres  here  referred  to  are  the  Eleatics  with 
their  doctrine  of  the  one.  This  is  of  course  possible,  but,  as  he  himself  acknowledges,  the  term 
consensio  does  not  correspond  to  any  technical  term  among  the  Eleatics.  He  also  suggests  its 
analogy  to  the  use  of  0iX6r!js  in  the  system  of  Empedocles.  To  me  it  seems  more  probable  that 
Cicero  is  thinking  of  the  Pythagoreans  with  their  conception  of  the  harmony  of  the  universe,  for 
harmony  implies  a  sort  of  federated  unity  of  parts  of  diverse  function.  It  is  this  type  of  unity  which 
Cicero  goes  on  to  describe.  Doubtless  there  is  some  admixture  of  the  Stoic  idea  of  trvfiir&Oeia, 
especially  as  Cicero  is  the  pupil  of  Poseidonius.  But  Poseidonius  is  a  Pythagorizing  Stoic.  If  the 
Pythagoreans  are  meant,  then  we  have  an  analogue  to  the  original  meaning  of  ri  rrpkiror.  Again 
Cicero  nowhere  in  the  De  Oratore  mentions  the  Eleatics,  but  he  treats  the  Pythagoreans  four  times: 
I,  42;  II,  154;  III,  56,  139. 
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He  continues  (21): 

Est  etiam  ilia  Platonis  vera  et  tibi,  Catule,  certe  non  inaudita  vox,  omnem 
doctrinam  harum  ingenuarum  et  humanarum  artium  uno  quodam  societatis 
vinculo  contineri. 

Furthermore,  Crassus,  after  emphasizing  unity  in  this  passage, 
passes  on  (24)  to  the  variety  of  daily  life  as  it  appears  to  the 
ordinary  man.  Crassus  holds  that  if  we  cannot  understand  the 
cosmic  type  of  unity  inherent  in  phenomenal  variety,  yet  we 
can  accept  Plato’s  application  of  that  doctrine  to  the  world  of 
art.  Cicero  fully  accepts  that  doctrine  in  the  Orator,  as  Hack 
and  I  have  shown. 

In  25  Cicero  expresses  his  belief  in  this  higher  type  of  har¬ 
mony  based  on  diversity  of  function.  It  exists  in  nature,  as  is 
illustrated  by  the  diversity  of  function  between  eye  and  ear. 
It  exists  in  art  where  it  is  illustrated  by  the  diversity  of  gifts 
shown  by  the  great  sculptors,  artists,  men  of  letters,  and  orators 
(26-35). 

It  has  frequently  been  shown  that  to  irpeirov,  congruity, 
forms  the  spinal  cord  so  to  speak  of  the  structure  of  the  Ars 
Poetica.  I  have  already  illustrated  by  lines  1-37  the  relation 
between  unity  and  variety.59  But  harmony  must  exist  also 
between  the  subject  matter  and  the  powers  of  the  poet.  From 
this  there  results  a  harmony  of  speech  and  order  (Ars  Poetica 
38-41).  In  this  connection  it  will  be  noted  that  in  the  long 
passage  in  the  De  Oratore  under  discussion  (III,  19-37),  Cicero 
also  emphasizes  the  necessity  of  a  sympathetic  relation  between 
the  powers  of  the  individual  and  his  theme.  The  contrasts  in 
the  field  of  art  have  already  been  cited  as  affording  a  proof  by 
analogy.  So  also  (31)  the  wide  stylistic  divergence  between  the 
oratory  of  Cotta  and  of  Sulpicius  harmonizes  with  the  physical 
and  temperamental  divergencies  between  them.  A  similar 
diversity  of  style  may  be  noted  in  Antonius  and  in  Crassus. 
This  aspect  of  t6  irpeirov,  which  in  my  Cicero’s  Orator  and 
Horace’s  Ars  Poetica  (pp.  17—21)  I  called  to  irpeirov  xad’  eKacrrov 
irpbocoirov  /cat  irpaypa,  was  afterwards  more  incisively  formulated 


69  Cf.  supra ,  p.  45-46. 
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in  the  Orator.  I  believe,  however,  that  we  see  in  such  a  passage 
as  III,  34  a  type  of  preliminary  induction  from  which  such  a 
formulation  was  afterwards  to  crystallize.  In  that  chapter 
Cicero  says: 

Quodsi  in  nobis,  qui  adsumus,  tantae  dissimilitudines  sunt,  tam  certae 
res  cuiusque  propriae  et  in  ea  varietate  fere  melius  a  deteriore  facilitate  magis 
quam  genere  distinguitur  atque  omne  laudatur,  quod  in  suo  genere  perfectum 
est,  quid  censetis,  si  omnis,  qui  ubique  sunt  aut  fuerunt  oratores,  amplecti 
voluerimus,  nonne  fore,  ut,  quot  oratores,  totidem  paene  reperiantur  genera 
dicendi?  Ex  qua  mea  disputatione  forsitan  occurrat  illud,  si  paene  innumerabilis 
sint  quasi  formae  figuraeque  dicendi,  specie  dispares,  genere  laudabiles,  non 
posse  ea,  quae  inter  se  discrepant,  eisdem  praeceptis  atque  una  institutione 
formari. 

Crassus  then  formally  denies  the  validity  of  the  conclusion 
suggested,  but  rather  ineffectively,  for  he  says  that  various 
types  of  boys  emerge  from  the  same  ludus.  Here  then  Cicero 
is  clearly  thinking  of  the  ideal  types  of  oratory  and  indeed  may 
not  be  influenced  by  the  Platonic  theory  of  ideas.  At  any  rate, 
the  terms  forma  and  figura  are  used  in  a  gz/a«-technical  sense 
as  Sandys  has  shown.60 

In  the  first  book  of  the  De  Oratore,  130,  as  we  have  seen 
under  the  topic  of  the  minor  arts,61  the  name  of  Roscius  is  used 
as  a  synonym  of  classic  excellence.  The  qualities  of  his  art  are 
thus  described: 

Itaque  ut  ad  banc  similitudinem  huius  histrionis  oratoriam  laudem  deriga- 
mus,  videtisne  quam  nihil  ab  eo  nisi  perfecte,  nihil  nisi  cum  summa  venustate 
fiat,  nisi  ita,  ut  deceat  et  uti  omnis  moveat  atque  delectet? 

In  this  passage  we  see  decus  (to  irpe-rov)  used  as  an  aesthetic 
quality,  an  instrument,  it  would  seem,  by  which  the  orator 
attains  his  two  great  aesthetic  officia,  movere  and  delectare. 
Crassus,  recognizing  the  boldness  of  his  demands  and  his  own 
imperfections,  yet  would  impose  this  standard  of  absolute 
perfection  on  his  ideal  orator,  for  he  would  have  the  man  who 
cannot  attain  decus,  as  Apollonius62  ordered,  thrust  down  to 

e0  Cf.  Sandys  on  Or.  2,  and  De  Oratore,  II,  98  where  Gaius  Curio  suam  quondam  expressit 
quasi  formam  figuramque  dicendi.  Cf.  also  the  use  of  forma  in  the  A  rs  Poctica  9,  Or.  36,  and  Or.  7- 
10,  discussed  in  Cicero’s  Orator  and  Horace’s  Ars  Poetica,  p.16.  A  discussion  of  similar  terms  with 
latent  Platonic  concepts  is  given  infra ,  pp.  66-69. 

°  Cf.  supra,  pp.  34-42. 

e:  Note  that  Cicero  quotes  a  Hellenistic  source. 
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what  he  can  do.  In  reply  to  a  discouraged  question  from 
Sulpicius,  Crassus  recognizes  the  extraordinary  talent  of  the 
younger  man,  and  declares  that  he  sets  up  this  counsel  of  per¬ 
fection  to  sharpen  his  talent  and  that  of  Cotta  (131).  Sulpicius, 
he  declares,  has  a  sort  of  physical  decus  of  movement,  carriage, 
and  presence.  Cotta,  who  has  less  physical  capacity  for  the 
role  of  orator,  can  see  to  it  that  he  uses  his  gifts  modice  et 
scienter  et  ut  ne  dedecat.  That  here  decus  is  the  climax  is  clearly 
shown  by  the  sequel,  for  Crassus  goes  on  to  say: 

Id  enim  est  maxime  vitandum  et  de  hoc  uno  minime  est  facile  praecipere 
non  mihi  modo,  ....  sed  etiam  ipsi  illi  Roscio,  quern  saepe  audio  dicere  caput 
esse  artis  decere,  quod  tamen  unum  id  esse  quod  tradi  arte  non  possit. 

In  rhetorical  theory,  moreover,  decorum  should  inhere 
particularly  in  the  proem  if  the  speaker  is  to  gain  a  favorable 
hearing  from  his  audience.  Thus  Antonius  (II,  315)  in  speaking 
of  arrangement  declares: 

Principia  autem  dicendi  semper  cum  adcurata  et  acuta  et  instructa  sen- 
tentiis,  apta  verbis,  turn  vero  causarum  propria  esse  debent. 

Horace’s  practice,  if  not  his  definitely  expressed  theory, 
seems  to  carry  out  this  injunction.  Hence,  he  very  properly 
takes  up  to  it  petrov  in  the  proem  to  the  Ars  Poetica,  illustrating 
bis  point  of  view  with  the  irony  appropriate  to  the  cnrovSouo- 
yeXoios.  By  a  series  of  examples  drawn  from  the  minor  arts, 
he  shows  how  ridiculous  and  inept  offenses  against  to  irpeirov 
may  be.  His  paradoxical  proem  is  thus  a  perfect  example  of 
propriety  and  fulfills  admirably  the  further  injunction  of 
Antonius  (315): 

prima  est  enim  cum  quasi  cognitio  et  commendatio  orationis  in  principio, 
quaeque  continuo  eum,  qui  audit,  permulcere  atque  adlicere  debet. 

Again  in  325  we  hear  of  the  prologue: 

Conexum  autem  ita  sit  principium  consequenti  orationi,  ut  non  tamquam 
citharoedi  prooemium  adfictum  aliquid,  sed  cohaerens  cum  omni  corpore 
membrum  esse  videatur.63 

•*  The  simile  of  the  citharoeius  probably  goes  back  in  ultimate  analysis  to  Aristotle’s 
Rhetoric  HI,  14,  1,  where  the  same  figure  is  used.  Cf.  also  Quintilian,  IV,  1,1,  who  connects  the 
etymology  of  irpoolpiov  with  the  oI/jtj  or  preliminary  strains  of  the  player. 
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And  surely  nothing  could  be  more  incoherent,  in  the  literal 
meaning  of  the  word,  than  Horace’s  examples:  the  human 
head  on  the  horse’s  neck,  a  body  covered  with  feathers,  limbs 
gathered  from  every  source,  a  woman  above,  ending  in  a  black 
fish’s  tail,  or  again  creatures  compounded  of  birds  and  serpents, 
lambs  and  tigers.  Here  also  the  “purple  patch”  of  description 
is  out  of  place. 

If,  however,  as  Cicero  occasionally  permits,  the  exordium 
is  to  be  vehemens  and  pugnax  (317),  then  its  polemical  tone, 
like  the  preliminary  flourishes  of  the  gladiators  must  be  lenis, 
and  not  for  wounds.  Hence  again  the  grandiloquent  proem  of 
the  cyclic  poet  is  like  the  laboring  of  the  mountain  which  brings 
forth  the  ridiculus  mus  ( Ars  Poetica,  139). 

Just  now,  in  closing  this  long  discussion  on  the  doctrine 
of  propriety  in  the  De  Oratore,  I  wish  to  say  a  few  words  on 
the  countertype  to  what  I  may  call  the  vir  aptus,  the  vir  ineptus. 

The  vir  ineptus  is  discussed  by  Cicero  in  the  De  Oratore 
II,  17-20.  According  to  Crassus,  the  word  ineptus  has  a  wider 
significance  than  any  of  its  Latin  synonyms.  He  defines  the 
ineptus  as  one  who  is  not  aptus,  i.e.,  “who  does  not  fit  in.”  He 
violates  the  decorum  of  time,  place,  audience,  and  theme.  He 
is  inconcinnus,  “not  a  good  mixer,”  and  is  offensive,  and 
garrulous.  Then  we  are  told  in  18  that  this  is  a  national  vice 
of  the  Greeks.  Because  the  Greeks  have  no  sense  of  propriety, 
they  have  no  equivalent  for  the  Latin  term.  In  19  Catulus  then 
counters  neatly  on  Crassus  by  showing  that  the  noble  Greeks 
of  the  classical  period  were  not  inepti,  yet  they  never  sought  to 
evade  a  genuine  discussion  of  principles,  as  Crassus  does.  He 
then  (20)  points  out  that  the  time,  the  place,  and  the  audience 
are  all  “set”  for  such  a  discussion  as  is  now  asked  of  Crassus. 
Even  the  sub-type  of  the  propriety  of  time,  which  may  be 
called  otium,  is  attained.  Crassus  makes  another  unsuccessful 
attempt  to  evade  by  alleging  that  the  fruit  of  otium  is  not 
contentio  animi,  but  relaxatio.  He  finally  yields  gracefully 
enough  (22). 

It  is  clear  therefore  that  the  ineptus  is  much  the  type  of 
man  described  in  relation  to  the  theory  of  the  liberal  jest  in 
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Horace,  Satire  I,  3.  In  fact  the  whole  satire  is  an  illustration 
of  the  relation  of  to  Trpe-rrov  to  humor  and  relaxation.  Further¬ 
more,  this  exposition  is  harmonious  with  Cicero’s  definition 
of  the  sermo  or  conversation,  and  the  liberal  jest  appropriate 
to  it,  as  set  forth  in  the  first  book  of  the  De  Officiis.  The  ineptus, 
then,  is  one  who  is  airpeirqs  as  regards  the  proprieties  indicated. 
In  the  Ars  Poetica  we  do  not  find  this  antitype  to  the  homo 
aptus  save  in  so  far  as  he  is  adumbrated  in  the  sketch  of  the 
demens  poeta.  The  adverb  inepte  is,  however,  used  to  indicate 
a  breach  of  propriety.  Thus  in  line  140  of  the  Ars  Poetica  the 
introduction  to  the  Odyssey  is  translated  and  contrasted  with 
the  inappropriate  introduction  of  some  cyclic  poet  to  whom 
may  be  applied  Cicero’s  phrase  multus  et  ineptus.  Hence  Horace 
properly  criticizes  such  a  poem  and  praises  Homer: 

quanto  rectius  hie  qui  nil  molitur  inepte. 

Here  inepte  is  a  virtual  translation  of  airpeirus.  On  the  other 
hand  the  cyclic  poet  is  a  classic  example  of  the  ineptus  (137- 
138).  Homer  is  consistent  and  harmonious.  He  observes  the 
decorum  of  the  swift  passage  of  time,  so  essential  to  the  rapid 
movement  of  epic  (148-152): 

semper  ad  eventum  festinat  et  in  medias  res 
non  secus  ac  notas,  auditorem  rapit  et  quae 
desperat  tractata  nitescere  posse  relinquit, 
atque  ita  mentitur,  sic  veris  falsa  remiscet, 
primo  ne  medium,  medio  ne  discrepet  imum. 

He  is  in  the  thick  of  swift-moving  war,  or  battling  with  the 
vicissitudes  of  wind  and  wave,  with  their  constant  call  to 
action.  He  is  the  perfect  exemplar  of  Cicero’s  decorum  of  war, 
as  Cicero  himself  in  the  De  Oratore  is  the  exemplar  of  the 
otium  cum  dignitate  which  peace  alone  can  bring. 

Finally  it  is  to  be  noted  that  Cicero’s  doctrine  of  ro  irpeirov, 
though  in  the  main  of  Peripatetic  and  Academic  provenience, 
contains  a  considerable  admixture  of  Stoic  aesthetics.  Thus 
Crassus  accepts  in  part  the  Stoic  doctrine  of  the  vir  bonus 
dicendi  peritus  ( De  Oratore  III,  65),  as  does  Horace  in  the  Ars 
Poetica  (311-318;  318-322).64 


•4  Cf.  infra,  pp.  96-97. 
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In  the  Orator  to  irpeTov  forms  a  much  more  coherent 
element  in  the  argument  than  it  does  in  the  De  Oratore.  As  I 
have  already  shown,65  in  the  De  Oratore  the  doctrine  is  not 
brought  clearly  into  intimate  relation  with  the  three  officia 
oratoris,  and  the  doctrine  of  the  three  styles  is  in  a  rather 
embryonic  state.  On  the  other  hand  in  the  Orator  the  doctrine 
of  to  7r perov  is  first  closely  bound  to  the  theory  of  these  three 
functions,  and  then  we  are  told  that  the  doctrine  of  the  three 
styles  rests  on  this  organic  unity.66  Or,  to  state  it  more  con¬ 
cretely,  the  perfect  orator  must  carefully  study  the  attainment 
of  these  three  officia,  but  only  in  so  far  as  he  combines  the  pe¬ 
culiar  excellencies  of  these  three  functions  with  a  proper  feeling 
for  local  congruity  and  for  the  organic  unity  of  the  whole  dis¬ 
course,  will  he  become  master,  as  he  should,  of  all  three  styles;  of 
the  genus  tenue  (76-90),  of  which  the  function  is  probare  ( docere ), 
of  the  genus  medium  (91-96),  of  which  the  function  is  delectare, 
and  of  the  genus  grande  (97-99),  of  which  the  function  is 
fleeter e.  Furthermore  a  true  knowledge  and  feeling  for  to  irpeirov 
will  lead  him  to  feel  that  within  the  speech  itself  the  task  of 
teaching  (persuading)  belongs  peculiarly  to  the  probatio,  that 
of  conciliating  or  delighting  to  the  proemium  and  narratio,  that 
of  moving  to  the  various  digressions  interspersed  within  the 
five  parts  of  the  speech,  but  preeminently  to  the  peroratio. 

Cicero  declares  that  the  orator  must  be  master  of  these 
three  officia  and  know  how  to  control  and  unify  or  to  blend  and 
diversify  them  congruously  (70):  moderator  ille  et  quasi  tem- 
perator  huius  tripertitae  varietatis.  Here,  as  Sandys  acutely 
observes:  moderator  =  qui  modum  adhibet  (referring  to  control); 
temper  ator  =  qui  varia  (. genera  dicendi)  temper  at  et  miscet.  So 
Jahn  aptly  quotes  the  Tusculan  Disputations  IV,  13,  30:  corporis 

85  Cf.  supra ,  p.  51.  Since  in  my  earlier  paper  I  disciiss£ d  some  of  the  relationships  between 
the  Orator  and  the  Ars  Poetica,  my  treatment  here  will  be  brief. 

68  May  we  not  infer  that  this  increased  emphasis  on  the  doctrine  of  the  three  styles,  derived 
ultimately  from  the  irepl  Xefews  of  Theophrastus,  led  Cicero  to  a  closer  study  of  the  principles 
underlying  that  work  (whether  at  first  or  second  hand)  during  the  time  when  he  was  working  on 
the  Orator ?  In  corroboration  of  this  conjecture  may  be  cited  the  fact  that  Cicero  corrects  ( Orator , 
175)  the  false  statement  made  in  the  De  Oratore  (III,  173)  on  the  basis  of  Naucrates,  an  over-partial 
pupil  of  Isocrates,  that  Isocrates  was  the  first  to  charm  the  ear  with  rhythmic  prose.  The  credit 
belongs  rather  to  Gorgias  and  Thrasymachus.  The  whole  passage  in  the  Orator  is  transitional  to 
the  treatment  of  numerus  in  prose  and  rests  in  ultimate  analysis  upon  Theophrastus. 
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temperatio,  cum  ea  congruunt  inter  se,  e  quibus  constamus,  sanitas 
dicitur.  But  this  whole  problem  of  unity  and  congruous  variety 
is  the  same  which  Horace  takes  up  in  the  Ars  Poetica,  1-3 7. 67 

The  following  passage  in  the  Orator  (71)  is  especially  sig¬ 
nificant  in  the  light  of  the  discussion  in  the  De  Oratore  (III,  210) 
just  presented: 

est  autem  quid  deceat  oratori  videndum  non  in  sententiis  solum,  sed  etiam 
in  verbis;  non  enim  omnis  fortuna,  non  omnis  honos,  non  omnis  auctoritas,  non 
omnis  aetas  nec  vero  locus  aut  tempus  aut  auditor  omnis  eodem-aut  verborum 
genere  tractandus  est  aut  sententiarum,  semperque  in  omni  parte  orationis  ut 
vitae  quid  deceat  est  considerandum;  quod  et  in  re,  de  qua  agitur,  positum 
est  et  in  personis,  et  eorum,  qui  dicunt,  et  eorum,  qui  audiunt.  itaque  hunc 
locum  longe  et  late  patentem  philosophi  solent  in  officiis  tractare, — non  cum 
de  recto  ipso  disputant,  nam  id  quidem  unum  est, — grammatici  in  poetis,  elo- 
quentes  in  omni  et  genere  et  parte  causarum. 

This  argument  reads  like  a  compact  summary  of  the 
analysis  which  has  already  been  presented  in  great  detail  as 
to  the  parallel  influence  of  the  doctrine  of  propriety  upon  the 
De  Oratore  and  De  Officiis  of  Cicero  on  the  one  hand,  and  the 
Ars  Poetica  of  Horace  on  the  other.  Thus  the  application  of 
the  doctrine  of  to  irpewov  to  fortuna  or  tvxv  is  set  forth  in  the 
Ars  Poetica  108-113.  The  relation  of  rd  -n-pkivov  to  honor ,  in  the 
sense  of  official  position  or  prestige,  is  treated  in  lines  120,  167, 
400  of  the  Ars  Poetica.  In  lines  71  and  243  the  term  is  trans¬ 
ferred  by  a  simple  metaphor  to  the  literary  field.  In  lines  314 
and  315  the  functions  {officia)  of  senator,  index,  and  imperator 
are  discussed.  The  propriety  of  age  {aetas)  is  first  treated  by 
Horace  in  line  115,  then  in  great  detail  in  lines  156-178.  The 
propriety  of  place  has  already  been  discussed  both  in  the  strictly 
local  sense,  and  as  applied  to  a  literary  passage  or  context.  The 
propriety  of  time  ( tempus )  has  also  been  considered.  It  is  in 
a  sense  the  central  aspect  of  Horace’s  Satire  I,  3,  which,  how¬ 
ever,  deals  with  the  whole  question  of  social  propriety.  In 
the  Ars  Poetica  it  is  clearly  referred  to  in  line  44  under  the 
rubric  ordo.  The  propriety  of  the  audience  I  shall  discuss  in 
the  next  section.  This  propriety  is  codified,  thanks  to  Theo¬ 
phrastus,  in  the  doctrine  of  the  Aoyos  irpos  tovs  aKpoaras  which 

e7  Cf.  Cicero’s  Orator  and  Horace's  Ars  Poetica ,  pp.  17-20,  and  supra,  p.  45-46. 
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permeates  the  Ars  Poetica.  From  another  point  of  view  this 
propriety  determines  the  direction  of  the  flow  of  the  i?0uci7  and 
the  Tradr/Tucf)  Ae£is.  The  propriety  of  life  has  been  discussed 
ad  nauseam  above  in  connection  with  the  formulation  of  the 
doctrine  of  propriety  in  the  Ars  Poetica  and  in  rhetoric.  Its 
influence  is  most  clearly  apparent  in  lines  312-318  of  the  Ars 
Poetica.  As  to  the  propriety  of  eldos  and  characters,  Norden  was 
the  first  in  the  article  in  Hermes  XL,  492,  already  cited,  to 
consider  this  most  extensive  aspect  of  propriety  in  lines  86-130 
of  the  Ars  Poetica.  It  is  no  wonder,  then,  that  Cicero  declares 
(i Orator  72),  in  summing  up  his  theory  of  propriety,  that  the 
grammatici  treat  this  in  regard  to  the  poets,  as  do  orators  in 
every  genus  and  pars  of  their  case.  Finally  it  is  interesting  to 
observe  that  Horace,  quite  as  frequently  as  Cicero,  illustrates 
this  doctrine  more  Platonico  by  analogies  from  the  other  arts, 
such  as  we  find  Cicero  using  in  the  Orator  73  and  74. 

In  closing  this  section  I  wish  to  supplement  briefly  what  has 
already  been  said  about  rectum .63  In  my  previous  paper, 
Cicero's  Orator  and  Horace's  Ars  Poetica  (pp.  10-21),  I  made  a 
closer  application  of  Hack’s  convincing  analysis  of  the  influence 
of  the  Platonic  doctrine  of  ideas  upon  the  Orator  and  Ars  Poetica 
to  the  first  44  lines  of  the  Ars  Poetica.  The  lines  are  dominated 
by  the  same  conception  of  an  ideal  work  of  art,  in  this  case  a 
poem,  single,  unified,  and  perfect.  Notice  the  strong  emphasis 
on  the  idea  of  unity  in  uni  jormae  (7-8),  simplex  dumtaxat  et 
unum  (23),  rem  unam  (29),  totum  (34).  We  may  say  then  that 
rectum  is  here  used  in  literature  in  a  sense  essentially  identical 
with  its  use  in  ethics  in  the  De  Officiis  I,  8.  Here  the  Greek 
term  Karopdupa  is  glossed  as:  perfectum  officium,  rectum,  opinor, 
vocemus.  Hence  rectum,  as  Kroll  justly  says,69  is  the  Vorbild 
(or  shall  we  say  the  Platonic  elbos?),  while  decorum  is  the  Abbild 
or  copy,  which  varies  infinitely,  just  as  even  an  idealized  work 
of  art  can  only  approximate  perfection.  Hence  the  appropriate¬ 
ness  both  in  these  lines  and  in  the  whole  Ars  Poetica  on  the  one 
hand,  and  in  Cicero’s  De  Oratore  and  Orator  on  the  other,  of  the 


68  Cf.  supra,  p.  45,  p.  60  and  n.  60,  on  p.  60. 

69  Commentary  on  Orator  72. 
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argument  in  which  literary  perfection  is  corroborated  more 
Platonico  from  the  other  imitative  arts,  such  as  sculpture  and 
painting.  An  examination  of  Cicero’s  and  of  Horace’s  usage  of 
rectum  and  of  species  in  their  technical  sense  will,  I  believe, 
confirm  my  decision  that  Platonic  concepts  are  latent  in  the 
two  terms. 

In  the  De  Officiis  III,  13  and  14,  we  are  told  that  the  Abbild 
varies  infinitely,  and  is  confused,  while  the  Vorbild  is  unum. 
In  III,  16  of  the  same  work  we  are  told  that  there  are  no 
perfectly  wise  or  brave  men,  but  only  species  sapientiae  et 
f ortitudinis .  Illustrations  are  given.  So  also  in  the  De  Officiis 
I,  97-99,  poetical  and  ethical  propriety  are  compared.  Again 
{De  Officiis  I,  112-114)  Cicero  illustrates  what  he  means  by 
following  the  different  courses  prescribed  by  this  difference  in 
men’s  temperaments.  Many  of  his  examples  are  taken  from  epic 
and  tragedy.  Clearly  then  he  has  literary  propriety  in  mind. 
In  fact  he  says:  Ergo  histrio  hoc  videbit  in  scaena,  non  videbit 
sapiens  in  vita. 

Such  a  doctrine  as  to  rectum,  pervading  both  ethical  and 
aesthetic  theory,  implies  that  the  rectum  rests,  like  the  beautiful: 
in  that  narrow  mean  which  lies  between  two  extremes.  Thus 
in  the  field  of  ethics,  Horace  advises  Lollius  {Epistles  I,  18,  9): 

virtus  est  medium  vitiorum  et  utrimque  reductum. 

Here  his  definition  of  virtue  is  essentially  that  of  the 
Peripatetics,  best  represented  by  Aristotle  {Eth.  Nicom.  II,  6, 
15):  peaoT-ps  8e  8vo  KaKi&v  rijs  pev  K VTreppoXrjv  rrjs  8Z  ko.t’ 
eXXet \piv.  Hence  Lollius,  as  he  becomes  a  courtier  at  the  courts 
of  the  mighty,  must  {cf.  lines  1-8)  seek  to  attain  the  mean  of 
eurpaireXla,  that  is,  the  grace  and  wit  of  the  gentleman.  This 
is  a  pecrorps  between  /ScopoXoxta  and  aypoLKia. 

In  Horace’s  later  and  more  critical  works  there  seem  to  be 
a  number  of  passages  in  which  he  uses  rectum  of  a  standard 
essentially  identical  with  its  use  by  Panaetius-Cicero  in  the 
sense  of  5top0«p a.  It  is  thus  used  in  the  field  of  ethics,  Satires 
I,  1,  106-107: 
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est  modus  in  rebus,  sunt  certi  denique  fines, 
quos  ultra  citraque  nequit  consistere  rectum.70 

On  the  other  hand,  species  is  used  by  Horace  at  times 
of  external,  phenomenal  appearance.71  In  the  epistle  to  Lollius 
(I,  18,  2)  already  cited,  Lollius  is  warned  against  giving  the 
appearance  of  a  scurra.  Again  in  95,  where,  as  throughout  the 
epistle,  the  talk  is  of  the  social  virtues  we  read: 

modestus 

occupat  obscuri  speciem,  taciturnus  acerbi. 

Far  closer  to  the  passage  under  discussion  is  the  use  of  the 
term  in  Satires  II,  3,  208  of  Agamemnon: 

qui  species  alias  veris  scelerisque  tumultu 
permixtas  capiet,  conmotus  habebitur,  atque 
stultitiane  erret  nihilum  distabit  an  ira. 

Here,  as  the  Heinze-Kiessling  commentary  suggests,  species 
is  equivalent  to  the  Greek  pavraaia,  while  a  right  concept  would 
be  a  KaraXriTTLKri  pavraaia.  The  true  and  false  pavraaiai  are  thus 
contrasted  as  they  are  in  lines  7  and  8  where  uni  formae  is  a  true 
and  unified  concept.  The  species,  however,  is  perhaps  an  im¬ 
perfect  action  of  the  mind,  imperfect  because  not  attained  by 
a  pure  cognition,  but  rather  by  an  empirical  intellectual  opera¬ 
tion  perverted  by  passion,  a  commotion  of  the  soul  which  blurs 
the  eUos  of  true  reality. 

While  species  is  somewhat  loosely  used  in  Horace,  at  times 
it  seems  to  be  used  more  exactly,  yet  in  a  mediating  sense,  in 
Cicero.72  I  believe  that  the  key  to  this  mediating  sense  is  to  be 
found  in  such  a  passage  as  the  Republic  (476a).  While  the  eUos 
is  only  one,  e.g.,  there  is  only  one  perfection  ( rectum )  or  one 

70  Additional  passages  are  Sat.  II,  6,  75,  where  Horace  seems  to  use  rectum  in  the  sense 
of  virlus ;  Epp.  II,  1,  63,  where  he  is  criticising  popular  judgments;  Epp.  II,  1,  83,  where  he  says 
he  is  assailed  by  the  senators  if  he  doubts  the  perfect  art  ( rectum )  of  a  work  of  Atta  or  the  acting 
of  Aesopus  or  Roscius;  Epp.  II,  2,  44,  where  the  rectum  of  virtue  is  contrasted  with  the  curvum  of 
vice.  Finally  in  Ars  Poelica  367  the  eldest  of  the  Pisones  is  described  as  one  fashioned  to  the  line 
of  virtue  by  his  father. 

71  In  Epp.  II,  2,  124,  species  is  used  in  a  rather  loose  stylistic  sense  of  the  aspect  of  ease, 
ease  won,  however,  by  strenuous  effort. 

72  Here  I  am  indebted  to  an  investigation  made  by  my  pupil  Mr.  P.  L.  Savageau  as  to 
Cicero’s  use  of  the  term  species. 
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beauty,  there  seems  to  be  more  than  one  beauty  because  it  is 
present  in  more  than  one  particular  object.  Therefore  the  true 
knowledge  is  the  knowledge  of  the  ef 80s  which  alone  is  perfect 
and  absolute.  This  knowledge  is  attained  by  the  dialectical 
method.  When  we  perceive  a  particular  object  with  the  senses, 
we  judge  it  by  the  degree  in  which  it  corresponds  with  or 
approaches  to  the  perfect  form  or  eldos. 

In  several  passages  Cicero,  who  applies  this  theory  of  eldos 
or  idea  to  literature,  seems  to  render  eldos  now  by  species,  now 
by  forma,  now  by  both  together.  Thus,  in  accordance  with  the 
theory  of  Plato,  Cicero  in  the  Orator  9  declares  that  eloquence 
with  its  three  parts  has  species  or  eldos : 

ut  igitur  in  formis  et  figuris  est  aliquid  perfectum  et  excellens,  cuius  ad 
cogitatam  speciem  imitando  referuntur  ea,  quae  sub  oculos  ipsa  cadunt,  sic  per- 
fectae  eloquentiae  speciem  animo  videmus. 

Again  in  the  Orator  18: 

Insidebat  videlicet  in  eius  mente  species  eloquentiae,  quam  cernebat  animo, 
re  ipsa  non  videbat.73 

Perhaps  the  mediating  link  between  the  eternal  and  the 
phenomenal  aspects  of  this  baffling  term  may  be  found  in  such 
a  passage  as  De  Fato  43 : 

visum  obiectum  imprimet  illud  quidem  et  quasi  signabit  in  animo  suam 
speciem. 

Finally  we  may  say  that  the  mediating  factor  between  the 
perfect  concept  and  the  perfect  realization  of  that  concept  will 
be  ars.  Here  Quintilian’s  definition  (Inst.  Orat.  II,  18,  1)  seems 
to  be  in  essential  harmony  with  that  of  Horace: 

Cum  sint  autem  artium  aliae  positae  in  inspectione,  id  est  cognitione  et 
aestimatione  rerum,  qualis  est  astrologia  nullum  exigens  actum,  sed  ipso  rei 
cuius  studium  habet  intellectu  contenta,  quae  SecopTjriKij  vocatur,  aliae  in  agendo, 
quarum  in  hoc  finis  est  et  ipso  actu  perficitur  nihilque  post  actum  operis  re- 
linquit,  quae  ttpolktikti  dicitur,  qualis  saltatio  est,  aliae  in  effectu,  quae  operis, 

75  Cf.  also  Orator  2,  10,  43,  101,  and  Academica  I,  8,  30.  In  the  Topica  VII,  30  species  is 
applied  to  the  divisio  formae  which  the  Greeks  call  tUij,  and  therefore  applies  to  the  genres  in  their 
phenomenal  aspect.  Itisusedassingularforreasonsof  Latinity.  Cf.  also  section  69.  Otherexamples 
are  Orator  33  and  De  Finibus  II,  33,  107.  Here  species ,  as  Reid  suggests,  seems  to  be  the  mere  fair 
aspect  of  the  virtues. 
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quod  oculis  subicitur,  consummatione  finem  accipiunt,  -quam  ttoltitcktiv  ap- 
pellamus,  qualis  est  pictura:  fere  iudicandum  est  rhetoricen  in  actu  consistere, 
hoc  enim,  quod  est  officii  sui,  perficit:  atque  ita  ab  omnibus  dictum  est.  Mihi 
autem  videtur  etiam  ex  illis  ceteris  artibus  multum  adsumere. 

4. 

Xoyocr  irpoa  rover  aKpoarao 

With  regard  to  the  audience,  the  aim  of  the  oration  and 
poem  differs  from  that  of  the  philosophic  dialogue  or  the 
pragmatic  speech  in  the  plain  style.74  The  aim  of  the  two  latter 
genres  is  simply  to  teach  ( docere ).  Its  method  is  therefore  con¬ 
fined  to  the  brief,  clear,  and  persuasive  development  of  the 
facts.  The  aim  of  the  poem  and  the  oration,  on  the  other  hand, 
is  to  take  captive  the  souls  of  the  auditors.  This  aim,  in  accord¬ 
ance  with  the  rhetorical  formulation,  may  be  called  \pvxo.yuyia.'’5 
It  is  this  X070S  which,  according  to  Cicero  ( Orator  97),  won  for 
eloquence  a  place  of  historical  significance  in  the  development 
of  states.  Hence  Aristotle  declares  that  poetry  was  the  very 
origin  of  the  rhetorical  style.  Dramatic  poetry  also  is  connected 
especially  with  delivery.  This  consciousness  that  both  the 
oratio  and  the  poema  are  addressed  to  and  to  be  judged  by  an 
audience  of  diverse  composition,  of  varying  tastes  and  size, 
endowed  with  average  but  not  with  expert  critical  faculties,  an 
audience  which  must  be  moved,  is  interwoven  in  the  very 
texture  of  the  De  Oratore,  Orator,  and  Ars  Poetica.  Each  needs 
the  other.  This  sensitive  relationship,  which  should  exist 
between  the  orator  and  his  audience,  is  admirably  summed  up 
by  Antonius  in  the  De  Oratore  II,  159: 

haec  enim  nostra  oratio  multitudinis  est  auribus  adcommodanda,  ad  ob- 
lectandos  animos,  ad  impellendos,  ad  ea  probanda,  quae  non  aurificis  statera, 
sed  populari  quadam  trutina  examinantur. 

So  Horace  (153-155)  tells  how  the  dramatic  poet  must 
gain  the  favor  of  his  audience: 

tu  quid  ego  et  populus  mecum  desideret  audi, 
si  plausoris  eges  aulaea  manentis  et  usque 
sessuri,  donee  cantor  ‘vos  plaudite’  dicat. 

m  Cf.  infra ,  pp.  118-119. 

75  Pseudo-Longinus,  nepi  D^ous  I,  4  and  XV,  9. 
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So  in  100  the  phrase  animum  agunto  seems  to  be  a  paraphrase 
of  pvx& yo)je7v  : 

et  quocumque  volent  animum  auditoris  agunto. 

Cicero  himself  is  supremely  conscious  of  the  analogy  be¬ 
tween  the  function  of  the  orator  and  that  of  the  dramatic  poet. 
Thus  Antonius  (De  Or.  II,  338)  calls  the  public  assembly  the 
greatest  stage  for  the  orator.  Hence  the  orator  must  play  upon 
the  varying  moods  of  the  infinitely  diversified  audience,  and  in 
its  turn  the  audience  stimulates  the  orator.  The  lapsus  of  such 
an  audience  are  multi  variique.  By  this  phrase  Cicero  means 
the  ebb  and  flow  of  their  emotions.  Hence  one  must  appeal  to 
their  emotions  and  at  all  hazards  avoid  their  adverse  criticism, 
whether  this  adverse  criticism  takes  the  form  of  anger  or 
laughter.  Antonius  then  goes  on  to  show  in  some  detail  how 
the  orator  may  arouse  such  criticism,  and  the  means  of  counter¬ 
acting  it.  In  an  analogous  manner  Horace  tells  how  the  poet 
may  avoid  the  criticism  of  the  audience.  Thus  in  lines  1-5  the 
implication  is  that  the  poet’s  friends,  like  those  of  the  artist, 
will  laugh  at  sins  against  to  irpeirov,  for  to  irpeirov  is,  as  the  Stoics 
would  say,  secundum  naturam .76  In  lines  112-113  we  are  told 
that  if  the  language  of  dramatic  characters  is  not  consonant 
with  their  fortunes,  the  of  such  characters  (114-118) 
is  destroyed.  In  consequence  the  dramatist  will  arouse  the 
raucous  laughter  of  both  pedites  and  equites  by  his  breach  of 
decorum. 

In  lines  202-219,  a  passage  which  deals  with  the  trans¬ 
formation  in  the  mechanical  structure  of  the  flute  and  the 
consequent  transformation  of  the  musical  accompaniment,  both 
transformations  are  motivated  by  the  change  in  the  number  and 
the  composition  of  the  Greek  audience.  In  the  good  old  days 
a  flute  with  few  stops  could  fill  the  tiny  theater  where  sat  an 
audience  that  could  be  counted: 

et  frugi  castusque  verecundusque  coibat. 

With  the  growth  of  the  city  came  a  greater  audience  without 
homogeneity.  Hence  greater  license  in  the  music  as  regards 

’•  Similarly  (379-381)  we  are  told  under  the  r ottos  of  the  mcdiocris  poeta  that  the  man  who 
does  not  know  the  poetry  game,  like  the  ignorant  athlete,  had  better  retire,  and  avoid  the  laughter 
of  the  bleachers  ( spissa  corona).  Cf.  infra,  pp.  131-133. 
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time  and  tune  (214-215). 77  So  again  in  the  treatment  of  the 
Satyr  drama  (220-250)  the  Pisones  are  advised  that  the  chorus 
of  Fauns  must  be  managed  with  discretion.  On  the  one  hand 
they  must  not  employ  too  tender  a  verse,  nor  on  the  other  hand 
too  obscene  and  vulgar  jests.  The  poet  cannot  please  both  the 
men  who  own  a  horse,  a  father,  and  some  property,  and  those 
whose  fare  is  beans  and  chestnuts.  Hence  the  poet  whom  Horace 
would  form  must  accommodate  his  utterance  to  the  classes  of 
respectability  and  average  culture,  or,  if  we  would  paraphrase 
the  utterance  of  Cicero  (IT,  159),  poema  adcommodandum  est 
auribus  equitum?%  Lucilius,  quoted  twice  by  Cicero,79  hoped 
to  have  for  his  readers  those  of  moderate  learning.  So  Crassus 
does  not  wish  to  speak  either  apud  rusticos,  and  much  less  apud 
vos,  that  is  before  experts,  like  Catulus,  Antonius,  Iulius  Caesar 
Strabo,  Sulpicius,  and  Cotta,  who  form  his  present  audience, 
but  (presumably)  before  an  average  Roman  audience  (II,  25). 

In  Ars  Poetica  340  we  are  told  that  the  poet  must  aim  at 
satisfying  both  the  old  and  the  young  in  his  audience.  That  is, 
he  will  observe  what  I  may  call  the  propriety  of  age  so  far  as 
the  composition  of  his  audience  is  concerned.  Since  the  centuries 
of  elders  drive  off  the  stage  what  is  deficient  in  moral  profit 
( docere ),  and  since  the  celsi  Ramnes ,  who  represent  the  young 
aristocrats,  seek  only  pleasure  (delectare) ,  the  poet  must  com¬ 
bine  the  utilis  with  the  dulcis,  and  so  gain  the  suffrages  of  all 
(341-344). 

However  heterogeneous  an  audience  may  be,  Cicero  like 
Horace  recognizes  that  it  possesses  a  modicum  of  critical  acute¬ 
ness.  Thus  in  the  De  Oratore  I,  152,  Crassus,  who  has  previously 
(150)  called  the  stilus  (we  should  say  the  pen)  optimus  et 
praestantissimus  dicendi  effector  ac  magister,  then  sketches  the 
qualities  which  in  a  good  natural  speaker  result  from  constant 
practice  in  writing.  Next  he  summarizes  the  effect  of  these 
qualities  upon  the  audience:  haec  sunt,  quae  clamor es  et  ad- 
mirationes  in  bonis  oratoribus  efftciunt. 

77  On  this  cf .  Cicero,  De  Legibus  II,  39,  and  Aristotle,  Poetics  26,  quoted  by  Heinze-Kiessling 

ad  loc. 

78  For  further  parallels  from  Horace’s  Satires  cf.  Lucilius  and  Horace  pp.  348-349. 

78  De  Finibus  I,  3,  7,  and  De  Oratore  II,  25. 
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So  also  in  the  matter  of  prose  rhythm.  An  audience, 
however  great  the  difference  between  the  docti  and  the  rudes 
in  it,  is  capable  of  passing  general  judgment  upon  prose  rhythm, 
just  as  one  ignorant  of  painting  can,  nevertheless,  criticize  a 
picture.80  It  is,  moreover,  more  critical  of  a  lapse  in  poetry 
than  of  one  in  prose  rhythm.  It  is  particularly  sensitive  to  errors 
in  quantity,  as  was  the  18th  century  House  of  Commons  to 
Burke’s  lapse,  “vectfgal.” 

Finally  ( A.P .  474)  we  are  told  that  the  acerbus  recitator, 
the  clear  analogue  of  the  demens  poeta,  puts  to  flight  his  whole 
audience,  learned  and  unlearned  alike.  Such  a  flight  reminds 
us  of  the  flight  of  the  audience  before  the  pragmatic  rhetoric 
of  the  Stoics  and  the  Atticists,  who  succeed  to  the  tradition  of 
the  plain  style  designed  only  to  teach.  So  the  defense  of  the 
virtuous  Publius  Rutilius  Rufus,  who  disdained  any  rhetoric 
save  that  of  the  Stoics,  was  a  fiasco  ( De  Or.  I,  227,  229),  while 
Calvus  spoke  to  an  empty  comitium  ( Brutus  283;  cf.  289-290). 
These  Atticists,  like  Burke  in  the  House  of  Commons,  could  not 
hold  their  audience.  Hence  Cicero  ( Orator  123)  properly  says: 
non  quem  doceam  quaero,  sed  quern  probem.  He  can,  he  declares, 
persuade  the  man  who  has  a  feeling  for  decus  (to  irptirov).  On 
the  other  hand,  Demosthenes  never  lacked  an  audience. 

If  then  the  orator  and  the  poet  are  concerned  with  the 
audience  to  whose  rising  and  falling  emotions  they  must  make 
their  appeal,  it  follows  that  poetry  and  literature  should  not 
be  exclusively  criticized  from  the  standard  of  truth  or  ideal 
perfection,  but  in  large  measure  from  the  relative  standards  of 
human  life.  The  propriety  of  life,  therefore,  which  I  have  de¬ 
scribed  as  to  irpkirov  KaO’  eKaarov  irpoawirov  Kal  Tpaypa  stands  in 
especially  close  relation  to  this  whole  topic  of  the  \6yos  irpds  tovs 
aKpoaras.  Finally  we  may  notice  that  both  Cicero  and  Horace 
disclaim  any  intention  of  speaking  from  the  chair  of  the  teacher, 
and  frequently  stress  the  difficulty  of  the  teacher’s  task. 

80  Cf.  DeOratore  III,  195-198.  In  the  Brutus  (186-192)  we  learn  that  the  people  are  as  cap¬ 
able  of  judging  the  good  orator  as  the  docti.  Then  follows  a  long  disquisition  on  the  essential  cor¬ 
rectness  of  popular  judgment,  which  in  oratory  at  least  coincides  with  that  of  the  docti.  With 
poetry,  however,  it  is  perhaps  different.  Thus  Antimachus  (191)  preferred  Plato  to  the  whole 
crowd  who  left  the  theatre:  el  rede:  poema  enim  reconditum  paucorum  approbationem,  oratio 
popularis  adsensum  volgi  debet  movere.  Yet  the  people  are  only  quasi-dodi  for  they  at  times  delight 
in  the  mediocris  and  malus  orator  as  well  as  in  the  optimus  orator  (193). 


CHAPTER  III 
DE  ARTIFICE 
1 

ipvais,  pe\eTr),  emeTripri 

The  well-worn  commonplace  as  to  the  respective  weight  to 
be  assigned  to  4>vcus  ( natura ),  peXerr/  (exercitatio ,  diligentia) ,  and 
kmcTT-qnr]  (doctrina) ,  plays  an  important  part  in  the  rexvai 
pr]TopiKai.  I  have  summarized  in  a  general  way  the  historical 
development  of  the  commonplace  in  my  previous  article 
(pp.  67-68),  and  will  content  myself  here  with  emphasizing 
the  importance  that  this  commonplace  holds  as  a  determining 
conception  for  the  disposition  of  the  professional  arts  and 
sciences  under  the  rubrics  rex^v  and  rexvir  17s.  At  the  basis  of 
such  a  division  lies  the  conception  that  in  the  productions  of 
the  poet  and  orator  two  factors  are  equally  involved,  the  art 
and  the  personality  of  the  artist.  In  the  personality  of  the 
artist  there  is  an  interplay  of  three  things,  <£a<m  or  natura,  his 
natural  gifts,  practice  (peXern),  and  tTuaT-qp-q  (wisdom).  This 
last,  apart  from  the  rex^,  enters  into  the  product.  According 
to  Barwick,1  Heraclides,  perhaps  influenced  by  a  passage  in 
Plato’s  Phaedrus,  brought  these  qualities  into  relation  with  the 
rubric  on  rexidrijs.  Neoptolemus,  who  certainly  bulks  large 
among  Horace’s  sources  for  the  Ars  Poetica,  divided  his  work 
into  the  two  rubrics  rex^v  and  rexvlrr) s,  as  Jensen  has  proved.2 

Naturally  more  copious  formulations  of  the  respective 
contributions  of  these  three  qualities  to  “successful  virtuosity” 
as  Professor  Shorey  phrases  it,3  were  common.  In  such  fuller 
formulations  we  have  other  concomitant  qualities  associated 
with  the  central  trinity.  The  formulations  of  Cicero  and  of 
Horace  in  the  Ars  Poetica  are  nearer  to  these  later  and  fuller 

1  Op.  cil.,  p.  58. 

2  Op.  cit.,  p.  103. 

*  iOiris,  fji (Xirri,  iff  urrr/nn  ia  the  Transactions  of  the  American  Philological  Association, 
XL  (1909),  pp.  185-201. 
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schematizations.  With  no  pretense  therefore  at  an  exhaustive 
investigation  of  the  fuller  Greek  treatments  of  the  common¬ 
place,  I  wish  to  quote  two  of  them  and  then  compare  their 
essential  ingredients  with  those  contained  in  Cicero’s  and 
Horace’s  schematizations.  The  two  which  I  select  will  be  those 
most  fully  discussed  by  Professor  Shorey, — first,  the  verses  of 
the  comic  poet  Simulus,  quoted  in  Stobaeus,  60,4,  (Meineke), 
II,  352: 

ovre  06uts  Ikolvti  yiyvtTai  Ttxvvs  arep 
irpos  oiiStv  iirLTijbtvpa.  irapdirav  ovSevL, 
ovre  irdXti/  TtxvV  P'h  <t>vaiv  KtKTTjptvT}. 
tovtipv  0/j0t0JS  toiv  Svolv  <j vv-qy  pevuv 
tis  Tavrov,  tri  Set  irpooXafitiv  xoprjyiav, 
ipura,  ptXkrrjv,  xaipov  ti><f>vrj,  xpovov, 

KptTrju  to  prjOev  5vvapevov  ovvapiracrcu. 
iv  to  yap  av  tovtcov  tis  airoXetfiveis  tvxVi 
ovk  tpxer’  iirl  to  Teppa  tov  tt ponuptvou . 

4>va is,  dk\r]<TLs,  empk\ei’,  eira^La, 
cotfrovs  r’idr/Gi  Kayadous.  iruiv  Se  rot. 
apidpos  oii&tv  aXXo  ir\ri v  yfjpas  TroLti. 

Here  then  besides  <f>v<ns,  rexvrl  (emaTruj.r]) ,  fieXert}  (ext^teXeta) ,  we 
have  other  qualities  or  concomitant  circumstances,  viz., 
XopvyLa ,4  epees  (deXrjaes),  Kcupos  evcfrvijs,  xpovos,  KpiT-qs,  evra&a.5 
To  this  I  add  Sandys’  translation: 

Nature  of  Art  bereft  will  not  suffice 
For  any  work  whate’er  in  all  the  world; 

Nor  Art  again,  devoid  of  Nature’s  aid. 

And,  e’en  if  Art  and  Nature  join  in  one, 

The  poet  still  must  find  the  ways  and  means, 

Passion,  and  practise;  happy  chance  and  time; 

A  critic  skilled  to  seize  the  poet’s  sense. 

For,  if  in  aught  of  these  he  haply  fail, 

4  I  should  have  been  glad  if  Professor  Shorey  had  further  elaborated  his  remarks  on  xopijyia 
found  on  page  197.  He  says  that  “xopyyla  may  stand  in  apposition  with  all  that  follows.  It  may 
mean  the  dramatic  xoprjyta  or  more  probably  it  may  be  the  well-known  Aristotelian  metaphor 
derived  therefrom.  In  that  case  it  includes  the  opportunities  expressed  in  the  repl  TixvrP  hy  the 
phrase  ra  T7jr  ircuStlas  pi/  6c7roS4>».”  It  is  translated  by  Sandys  as  ways  and  means,  which  does  not 
help  us  very  much.  I  can  find  no  real  equivalent  to  xopijyla  in  the  Ars  Poetica. 

6  eira£la  seems  to  me  rather  to  be  a  virtue  transferred  from  the  field  of  ethics  to  that  of 
aesthetics.  I  believe  it  is  closely  related  with  rA  n-pt-rov  (cf.  supra,  p.  50).  While  it  is  true  that 
Horace’s  lucidus  ordo  (41)  is  related  to  the  conception,  it  is,  I  think,  rather  a  subsidiary  outward 
and  visible  sign  of  this  inward  and  spiritual  grace. 
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He  cannot  gain  the  goal  of  all  his  hopes. 

Nature,  good  will,  and  pains,  and  ordered  grace 
Make  poets  wise  and  good,  while  length  of  years 
Will  make  them  older  men  but  nothing  more. 

The  passage  in  the  Anonymus  lamblichi  (Diels  p.  577)  is  trans¬ 
lated  by  Shorey  as  follows: 

If  a  man  desire  to  work  anything  out  to  the  end  in  the  best  manner,  alike 
whether  it  be  wisdom,  bravery,  eloquence,  or  virtue  in  whole  or  any  part, 
these  are  the  conditions  of  success.  Natural  capacity  for  it  ( <f>vvcu )  is  the  first 
requirement,  and  this  must  be  attributed  to  fortune.  This  assumed,  the  condi¬ 
tions  that  depend  upon  the  man  himself  are  that  he  should  be  a  lover  ( kindvn-qTris ) 
of  things  fair  and  honorable,  fond  of  toil,  a  learner  early  in  life,  and  abiding  in 
the  pursuit  a  long  time.  If  even  one  of  these  conditions  shall  be  lacking,  it  is 
not  possible  to  bring  anything  to  the  highest  perfection.  But  where  all  are 
united,  whatever  a  man  practises  is  unsurpassed. 

“In  this  second  passage,  then,”  to  quote  Shorey,  “we  have 
<t>v<rcs,  eTudv/xia  (Simulus’  epees),  TrcudeLa,  Tra.i8ofxa.9Lri  implied 

in  irponaiTara  pavdavovra  and  peXerr;  implied  in  4>l\6ttovov  and 
aaKrj.”  Let  us  now  turn  to  Horace’s  exposition  of  the  common¬ 
place  which  I  prefer  to  take  up  first  because  it  is  more  com¬ 
pact  than  the  Ciceronian  formulation,  and  even  more  important 
because  it  suffers  from  fewer  interruptions. 

In  lines  408-415  Horace  puts  the  general  question  first  in 
general  terms;  then  he  answers  it  with  the  employment  of  some 
of  the  concomitant  qualities: 

natura  fieret  laudabile  carmen  an  arte, 
quaesitum  est.  ego  nec  studium  sine  divite  vena, 
nec  rude  quid  prosit  video  ingenium:  alterius  sic 
altera  poscit  opem  res  et  coniurat  amice, 
qui  studet  optatam  cursu  contingere  metam, 
multa  tulit  fecitque  puer,  sudavit  et  alsit 
abstinuit  Venere  et  vino;  qui  Pythia  cantat 
tibicen,  didicit  prius  extimuitque  magistrum. 

This  passage  and  others  immediately  associated  with  it 
are  almost  as  compact  as  that  of  Simulus  himself.  Therefore 
they  deserve  a  somewhat  minute  analysis.  In  the  first  place  it 
is  obvious  that  natura,  dives  vena,  and  rude  ingenium  are  the 
Horatian  equivalents  for  (jrvais.  Ars  is  the  equivalent  for  rexv-q 
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rather  than  6x10-717/177,  but  in  this  connection  we  must  remember 
that  Horace  already  in  line  310  had  asserted  the  necessity  of  the 
knowledge  of  the  Socraticae  chartae,  to  which  was  to  be  added 
(312-316)  a  wide  acquaintance  with  the  decorum  of  life  itself 
with  its  manifold  ethical  duties.  The  formulation  of  Horace  of 
the  need  of  a  working  harmony  between  art  and  nature: 

alterius  sic 

altera  poscit  opera  res  et  coniurat  amice 
is  suprisingly  close  to  the  line  of  Simulus — I  am  claiming  no 
direct  imitation — 

tovtuv  opoicos  to2v  bvoiv  avvrjypevuv  els  ravrov  .  .  . 
Studium  is  a  word  selected  with  care;  it  forms  the  dynamic 
liaison  between  natura  (< pv<ns )  and  peXerr]  ( exercitatio ) ;  indeed 
it  connotes  exercitatio ,  though  in  origin  it  denotes,  more  literally 
the  Latin  equivalent  of  epus  (fleXrjcris)  in  Simulus,  and  emdopLa 
in  the  A  nonymus  Iamblichi. 

Next  Simulus  asserts  that  the  poet  must  find  in  addition 
Koapov  eiicjiv 77  and  xpbvov.  The  Anonymus  mentions  only  xpom. 
I  do  not  find  that  /tempos  is  developed  in  the  Ars  Poetica.  On  the 
other  hand,  so  far  as  this  word  implies  the  patron  or  opportunity 
derived  from  his  patronage  it  may  be  said  to  be  the  text  of 
Horace’s  satire  I,  6,  his  defence  for  his  favorable  place  in  the 
entourage  of  Maecenas.  Xpovos,  on  the  other  hand,  is  developed 
at  some  length,  for  Horace,  the  conscientious  literary  artist,  is 
the  enemy  of  extempore  improvisation  such  as  Gorgias  favored, 
and  such  as  is  associated  with  artistic  adjustment  and  utilization 
of  the  favorable  moment.  On  the  other  hand  Horace,  as  we 
should  anticipate,  stresses  xpbvos  both  in  this  passage  and  else¬ 
where  in  the  Ars  Poetica.  It  is,  of  course  the  long  study  that  all 
teachers  demand  and  that  all  great  things  require.  Thus  in 
360  the  Homeric  epic  is  opus  longum  both  in  extent  and  in  the 
time  expended  upon  its  composition.  In  lines  386-387  we  read: 

siquid  tamen  olim 

scripseris,  in  Maeci  descendat  iudicis  auris 
et  patris  et  nostras,  nonumque  prematur  in  annum. 

Here  both  olim  and  nonumque  in  annum  stress  the  length  of  the 
period  of  literary  gestation. 
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Besides  the  natural  talent  of  the  pupil,  formal  education 
is  needed  at  the  hands  of  a  teacher  for  an  extended  period 
beginning  from  early  youth.  This  prerequisite  for  poetic  fame 
is  strongly  emphasized  by  Horace.  The  verb  disco  occurs  in 
lines  312,  326,  415,  and  418,  and  the  knowledge  that  comes 
from  formal  education  is  contrasted  with  the  incompetence  that 
comes  from  ignorance  in  355-360,  379  ( nescit ),  382  ( nescit ),  and 
especially  417  and  418: 

mihi  turpe  relinqui 
et  quod  non  didici  sane  nescire  fateri. 

Not  only  is  this  education  long,  but,  as  in  the  Greek  formulations 
of  the  commonplace,  it  has  begun  in  youth.  Thus  in  412  he 
who  has  the  high  enthusiasm  to  attain  the  goal  in  the  footrace 
multa  tulit  fecitque  puer ,6  Whoever  appears  as  a  flute  player  in 
the  Pythian  games,  didicit  prius  extimuitque  magistrum  (415). 

Of  course  learning  implies  the  teacher,  for  Horace,  praised 
be  God,  wrote  before  the  days  of  self-directed  high  schools. 
This  teaching  may  be  in  the  home.  Thus  the  elder  of  the 
Pisones  (366-367)  is  fashioned  to  perfection  voce  paterna  and 
has  natural  intelligence  ( per  te  sapis). 

But  training,  either  self-discipline  or  the  willing  cooperation 
of  the  pupil  with  the  discipline  prescribed,  is  equally  essential. 
The  generic  denominator  of  this  category  is  /uekerp  (exercitatio) , 
but  it  has  various  numerators  both  in  Greek  and  in  Latin.  Thus 
in  Greek  we  hear  of  e7n.peXeia,  pCKoirovos  and  aoKri,  in  Latin  of 
diligentia.  'Et Ldv/iia,  epcos,  and  studium,  voluntas,  and  ardor  of 
course  blend  into  these  conceptions.  The  injunction  of  literary 
asceticism  has  never  been  more  strongly  summarized  than  by 
Horace  in  lines  413-414: 

multa  tulit  fecitque  puer,  sudavit  et  alsit, 
abstinuit  Venere  et  vino. 

6  Horace’s  line  412: 

qui  studet  optatam  cursu  conlingere  metam 
is  almost  a  translation  of  Simulus: 

tv  a)  yap  Slv  robriov  tls  6.iro\ei<}>9tis  rbxTIt 
oi)K  tpx*T’  trl  rd  reppa  tov  irpoKiiptvop. 
but  I  am  far  from  wishing  to  assert  direct  imitation. 
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With  this  of  course  is  to  be  contrasted  the  picture  of  the  rich 
poetic  dilettante  in  419-437. 

But  beside  the  teacher  the  true  poet  needs  the  critic.  It  is 
indeed  according  to  Isocrates  a  great  function  of  education  to 
produce  critical  laymen.7  In  the  Simulus  fragment  we  find  the 
comic  poet  thinking  of  the  judges  in  the  theatre  or  of  the  whole 
audience  as  judges.  The  verdicts  of  these  two  are  often  blurred 
by  the  Greek  comic  poets.  So  Horace  who  writes  a  \6yos  irpos 
tovs  anpoaras  constantly  emphasizes  this  appeal  to  the  audience. 
Cicero  naturally  emphasizes  still  more  the  appeal  to  the  pre¬ 
siding  judge  and  the  indices.  Horace,  however,  goes  much 
further  than  this  and  virtually  denies  that  true  poetry  can  be 
produced  without  self-criticism  and  the  constant  aid  of  a 
friendly  critic.  Of  self-criticism  I  hardly  need  to  speak  for  it 
acts  largely  through  the  function  of  peXerr].  The  importance  of 
the  services  of  a  friendly  criticism,  however,  is  of  the  very 
essence  of  the  Ars  Poetica  and  indeed  of  the  Orator  and  the 
De  Oratore.  Horace  himself,  a  learned  layman,  and  not  a  profes¬ 
sional  writer  of  poetical  r'exva <■,  performs  this  service  for  the 
two  Pisones  in  the  Ars  Poetica,  just  as  Cicero  performs  it  in  the 
Orator  for  Brutus,  and  Crassus  and  Antonius  for  Sulpicius  and 
Cotta  in  the  De  Oratore.  This  point  of  view  is  admirably  summed 
up  in  the  nil  scribens  ipse  of  Horace’s  famous  lines  (304-306) : 

ergo  fungar  vice  cotis,8  acutum 
reddere  quae  ferrum  valet,  exsors  ipsa  secandi: 
munus  et  officium,  nil  scribens  ipse,  docebo. 

But  Horace  has  himself  experienced  the  benefit  of  criticism  and 
affects  to  be  a  critic  of  general  culture  although  mistrustful  of 
his  technical  competence.  Hence  in  lines  385  ff.,  after  giving 
full  recognition  to  the  importance  of  native  mother  wit,  he 
proceeds  to  advocate  the  most  rigorous  and  destructive  criti¬ 
cism,  with  annihilation  if  necessary  of  the  poetic  offspring: 

tu  nihil  invita  dices  faciesve  Minerva : 

id  tibi  iudicium  est,  ea  mens,  siquid  tamen  olim 

7  Cf.  Shorey,  op.  cit.,  pp.  198-199. 

8  In  the  De  Oratore  III,  121  Crassus  uses  the  same  figure  of  the  whetstone,  and  adds  to  it 
that  of  the  anvil. 
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scripseris.  in  Maeci  descendat  iudicis  aures 
et  patris  et  nostras,  nonumque  prematur  in  annum, 
membranis  intus  positis:  delere  licebit 
quod  non  edideris;  nescit  vox  missa  reverti. 

Maecius  is  of  course  the  famous  Spurius  Maecius.  the  critic  of 
the  collegium  poeiarum ,  who  was  already  mentioned  in  the 
Satires  I.  10,  38.  But  it  is  in  lines  438-452  that  Horace  has 
expounded  at  length  his  doctrine  of  the  function  of  true  criti¬ 
cism.  illustrating  his  critical  ideal  concretely  by  the  procedure 
of  his  honest  friend  Quintilius  with  his  own  poetry.  It  is  to  be 
noticed  that  this  passage  is  preceded  by  the  antithetical  picture 
of  the  insincere  criticism  bestowed  upon  the  lucubrations  of  the 
rich  poetaster  by  flattering  friends  lured  by  his  wealth  or  his 
board  to  a  poetic  bargain  sale  (419-437). 

When  a  good  man  by  dint  of  industry  and  good  fortune 
possesses  all  these  qualities  we  shall  have  the  perfect  poet 
or  orator.  Thus  Simulus  declares: 

oi'Cris,  0e\ Jjcrts.  ext/teXe",  eirragia 
<700015  tL&tjctl  Kayadois 

So  Horace  '  323  sketches  the  environment  of  Greece  as  one  in 
which  cherts  and  perfection  of  style  could  be  united.  This  is  the 
seed  ground  of  the  real  poet,  for  Greece  has  the  hunger  for 
perfection,  but  Rome  is  eaten  up  with  the  aerugo  et  cura  peculi 
in  which  the  ideal  poet  cannot  be  born  (330). 

In  view  of  the  dignity  and  age  of  this  three-fold  schema- 
tization,  it  is  not  surprising  to  find  the  extent  to  which  the 
consciousness  of  these  qualities  pervades  the  exposition  of  the 
Orator 5  and  Be  Oratore  of  Cicero.  Considering  the  fact  that  in 
both  works  the  orator  rather  than  his  art  is  the  nub  of  the 
discussion,  we  find  on  the  one  hand  a  distinct  and  somewhat 
insincere  tendency  to  decry  the  value  of  the  traditional  rhe¬ 
torical  manuals  even  where  their  rules  are  pillaged.  Hence 
rexyn  is  not  brought  to  the  fore  so  much  as  the  intrinsic  im¬ 
portance  of  the  subject  deserves.  As  a  corollary  it  follows  that 
the  contrast  between  the  art  and  the  artist  is  mentioned  with 
some  frequency  but  is  not  stressed  by  Cicero  as  it  is  in  Horace 

*  Ci.  Cicero’s  Oralor  arid  Horace’s  Arc  Poetica,  pp.  65-72. 
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as  a  central  device  of  partitio.  On  the  other  hand,  the  trinity 
of  these  three  qualities  is  constantly  stressed  by  Cicero  in  the 
De  Oratore  and  in  a  vague  way  may  be  said  to  exercise  some 
influence  on  the  structure  of  the  book.  Thus  Crassus,  a  man  of 
ripe  and  wide  general  culture,  is  the  protagonist  for  the  claim 
of  eTruTTrinr).  Antonius,  who  is  nevertheless  far  more  learned 
than  he  thinks  politic  to  disclose,  presents  the  case  for  the  rex*'?/ 
as  based  on  natural  ability  ( <pixns )  and  constant  practice  ( exer - 
citatio).  In  fact  the  influence  of  these  qualities  is  so  widely 
spread  that  I  must  content  myself  with  quoting  only  a  few 
striking  examples,  and  giving  a  brief  inventory  of  the  other 
passages.  Even  a  summary  statement  is  striking.  Thus  for  the 
discussion  of  all  three  qualities  or  for  the  opposition  between 
nature  and  art,  (the  two  of  the  three  between  which  the  most 
natural  antithesis  is  felt),  I  have  no  fewer  than  thirty-six 
different  passages  collated  by  Miss  Grant  or  myself.  Exercitatio 
is  mentioned  or  discussed  in  fifteen  separate  passages. 

As  it  will  be  impossible  to  discuss  all  these  in  detail,  I 
must  confine  myself  to  a  consideration  of  those  which  most 
nearly  reflect  the  tradition  of  Hellenistic  rhetoric  or  stand 
closest  to  Horace’s  Ars  Poetica. 

In  the  first  eleven  sections  of  the  second  book  of  the  De 
Oratore,  Cicero,  speaking  to  his  brother  of  the  discussions 
carried  on  in  their  youth  as  to  whether  Crassus  and  Antonius 
really  had  any  learning,  asserts  (11,5)  that  for  such  success  as 
Crassus  and  Antonius  obtained,  one  needed  both  the  doctrina 
dicendi,  a  Ciceronian  periphrasis  for  rhetoric,  and  sapientia, 
that  is,  philosophic  knowledge.  In  II,  1,  Cicero  well  sums  up 
the  argument  for  eruditio  by  reference  to  the  concrete  examples 
of  Crassus  and  Antonius:  si  homines  non  eruditi  summam  essent 
prudentiam  atque  incredibilem  eloquentiam  consecuti,  inanis 
omnis  noster  esse  labor  et  stidtum  in  nobis  erudiendis  patris  nostri, 
optimi  ac  prudentissimi  viri,  studium  videretur.  So  Catulus 
(II,  126)  emphasizes  the  fact  that  though  their  styles  were  very 
different  both  Crassus  and  Antonius  had  recognized  the  need 
of  natura  and  doctrina  and  that  they  were  richly  endowed  with 
both.  Since  these  two  chief  speakers  in  the  De  Oratore  lay  differ- 
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ent  emphasis  on  these  three  qualities  under  discussion,  it  will 
be  interesting  to  examine  their  ideas  in  turn. 

In  paragraphs  102-109  of  the  first  book  of  the  De  Oratore 
the  question  arises  whether  there  is  an  art  of  oratory  or  not. 
The  significance  of  this  discussion  with  regard  to  a  consideration 
of  Cicero’s  dependence  on  rhetorical  hand  books  has  already 
been  presented  above  and  its  relationship  to  the  commonplace 
of  tfivcns,  peXerr],  kTnaTrjfxri  suggested.10 

Antonius  had  defined  an  ars  (I,  92)  according  to  the 
accurate  summary  of  Crassus  in  I,  108  as  consisting  of  ex  rebus 
penitus  perspectis  planeque  cognitis  atque  ab  opinionis  arbitrio 
seiunctis  scientiaque  comprehensis.  If  this  definition  is  correct, 
of  course  Antonius  is  right.  There  is  no  art  of  oratory,  for  unlike 
mathematics,  oratory  is  not  an  ’emaTiyj.'n  but  a  rex^r?  which  comes, 
between  the  two.  Yet  oratory  is  a  quasi- art  since  it  confronts 
as  I  have  shown,  the  unity  of  the  world  of  ideas  and  the  variety 
of  the  world  of  phenomena.11  In  the  De  Oratore  (108-109) 
Crassus  gives  the  preliminary  induction  for  the  future  Platonic 
formulation,  viz.,  that  oratory  is  a  quasi- art  because  it  codifies 
the  results  of  human  experience,  duly  observed  and  practised: 

sunt  enim  varia  et  ad  volgarem  popularemque  sensum  adcommodata 
omnia  genera  huius  forensis  nostrae  dictionis;  sin  autem  ea,  quae  observata  sunt 
in  usu  et  tractatione  dicendi,  haec  ab  hominibus  callidis  ac  peritis  animadversa 
ac  notata,  verbis  definita,  generibus  inlustrata,  partibus  distributa  sunt — id 
quod  video  potuisse  fieri — ,  non  intellego,  quam  ob  rem  non,  si  minus  ilia  subtili 
definitione,  at  hac  volgari  opinione  ars  esse  videatur. 

In  other  words  an  emoT-ripy,  a  science  or  branch  of  knowledge,  is 
addressed  irpos  to  it  pay  pa;  a  skill  or  e/ixeipta  is  acquired  purely 
by  peXer-p,  at  least  so  the  Greeks  and  Romans  thought,  but 
oratory  and  poetry  are  addressed  both  wpds  to  irpaypa  and 

10  Supra,  p.  12  and  n.  7  on  page  13.  Cf.also  1, 96  where  Sulpicius  somewhat  jocosely  says  that 
whether  oratory  be  a  natural  gift,  a  pursuit,  or  a  craft,  Crassus  and  Antonius  have  properly  delimited 
its  field.  In  the  initial  sections  of  the  long  discussion  of  the  place  of  wit  and  humor  in  oratory 
(II,  217-290),  the  question  is  raised  whether  there  is  an  art  or  theory  of  wit  and  humor.  The  answer 
is,  strictly  speaking,  in  the  negative.  Wit,  like  oratory  itself,  is  mainly  a  matter  of  natural  capacity. 
It  must  be  spontaneous.  Yet  as  with  oratory  certain  rules  can  be  formulated  which  are  derived 
from  observation.  These  have  largely  to  do  with  the  theory  of  the  liberal  jest  as  defined  by  the 
principle  of  t6  nptrrov  in  jesting. 

11  Cf.  Cicero’s  Orator  and  Horace’s  Ars  Poelica,  pp.  15-20. 
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7rpos  tovs  aKpoaras,  hence  their  classic  qualities,  to  use  the  word 
literally. 

The  discussion  naturally  turns  to  the  question  of  whether 
natural  gifts  or  the  rules  of  art  are  of  more  value  to  the  orator. 
Crassus  is  asked  his  opinion.  In  I,  113  ff.  he  frankly  acknowl¬ 
edges  that  if  one  is  forced  to  choose  between  ars  and  ingenium, 
he  must  give  the  preference  to  ars.  In  113-115  he  enumerates 
the  various  gifts  of  nature,  both  intellectual  and  physical,  and 
frankly  recognizes  that  there  are  great  natural  orators  quite 
untrained,  and  men  of  such  physical  deficiencies  that  art  and 
practice  can  never  make  them  orators.  None  the  less  he  believes 
that  the  perfect  orator  cannot  dispense  with  art  (118).  In  127 
indeed  Crassus  goes  somewhat  further,  and  on  the  basis  of  the 
comparison  with  the  results  of  teaching  slow  and  backward 
natures,  asserts  that  real  progress  can  be  made  in  removing 
natural  defects  both  physical  and  intellectual.  Hence  the  orator 
mediocris  comes  into  being  (128). 

According  to  Crassus,  and  here  Kroll  believes  that  he  is 
following  Antiochus,  ars  est  perfecta  natura.  Or,  as  we  say,  art 
can  improve  on  nature  and  does  improve  on  nature,  as  Crassus 
shows  in  134  to  159.  How  does  this  come  about?  First  by  the 
love  of  learning  ( ardor  amoris ),  a  passionate  devotion  to  the  art. 
This  is  the  epcos  of  Simulus,  the  kmdvp'La  of  the  Anonymus 
Iamblichi,  perhaps  even  the  pcma  of  Plato’s  Pliaedrus.12  It  is 
clearly  implied  in  Horace’s  picture  of  the  poet,  whose  mistress, 
as  we  would  say,  is  his  art,  or  as  Horace  says,  abstinuit  Venere 
et  vino  (414).  Second,  one  needs  what  Cicero  calls  doctrina  and 
what  Simulus  calls  7rat51a.  Therefore  in  oratory  one  must  learn 
the  rules  of  the  p-pTopual  rexva l  which  are  enumerated  in  sum¬ 
mary  in  142-146  and  surreptitiously  followed  throughout  the 
whole  of  the  work,  as  Kroll’s  studies  have  amply  demonstrated. 
So  Horace  raises  the  question  quid  alat  formetque  poetam  in  his 
dispositio  for  the  artifex  in  line  307  and  answers  it  in  lines  312- 
316.  But  in  the  third  place  exercitatio  is  necessary.  So  Crassus 

12  So  Cicero  says  (I,  14)  that  though  the  youth  of  Rome  first  put  its  trust  in  exercitatio 
and  ingenium  alone,  upon  hearing  the  Greek  orators  they  were  fired  with  an  incredible  desire  for 
learning:  incredibili  quodam  noslri  homines  discendi  studio  Jlagraverunt. 
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declares  in  147 :13  et  exercitatio  quaedam  suscipienda  vobis  est. 
This  must  be  begun  in  youth,  yet  those  in  full  course  can  still 
practice.  Crassus  then  discusses  exercitatio  more  fully  in  answer 
to  a  request  of  Sulpicius  and  asserts  that  stilus  optimus  et 
praestantissimus  dicendi  effector  ac  magister  is  a  master  far 
superior  to  improvisation  (150).  Here  he  is  in  complete  harmony 
with  the  Horatian  doctrine.14  Crassus  also  recommends  trans¬ 
lation  from  the  Greek  as  an  invaluable  stylistic  exercise  (155). 
Successful  actio  or  delivery  requires  constant  labor  (cf.  Simulus 
on  the  artist  as  cpCKoirovos) .  Also  to  train  the  memory  requires 
constant  practice,  as  every  middle  aged  man  ought  to  know 
(157),  and  finally,  culture  of  the  broadest  sort  must  be  attained 
by  a  critical  study  of  poetry,  history,  the  works  of  learning, 
civil  law  and  the  theory  of  humor. 

While  Crassus  in  the  first  book  of  the  De  Oratore  had 
stressed  the  harmonious  interplay  of  nature,  learning,  and 
training,  strengthened  by  the  qualities  ancillary  to  them,  such 
as  the  love  of  learning  and  labor,  Antonius  is  not  in  complete 
agreement  with  him. 

In  I,  209-210  in  coming  to  the  definition  of  terms  he  alludes 
to  the  antithesis  between  the  ars  and  the  artifex:  Nam  si  forte 
quaereretur  quae  esset  ars  imperatoris,  constituendum  putarem 
principio,  quis  esset  imperator.  That  is,  he  evades  the  discussion 
of  the  rubric  de  arte ,  and  prefers  in  a  characteristic  Roman 
fashion  the  concrete  definition  of  the  functions  of  the  artist. 
He  thus  proceeds  to  give  a  series  of  definitions  of  the  imperator 
(210-211),  of  the  statesman  (211),  of  the  iuris  consultus  (212). 
That  is,  he  eliminates  out  of  the  trinity  of  essential  qualities 
advocated  by  Crassus  evr  10-7-57/117  and  rex^V,  or  rather  banishes 
them  for  the  time  being  (213).  He  then  states  his  own  definition 
as  follows: 

13  In  this  same  section  it  is  pointed  out  that  eloquence  existed  before  the  artificium ,  and 
that  the  artificium  presupposes  its  existence.  Rhetoric  therefore  is  not  a  creative  art.  It  shares 
in  many  respects  the  qualities  of  what  we  may  call  an  observational  science.  Yet  ars  alone  does 
not  suffice;  one  must  have  exercitatio  in  addition.  Accordingly  the  young  men  in  I,  148  ask  Crassus 
to  discourse  first  on  exercitatio ,  then  on  ars. 

14  Cf.  Ars  Poetica  438  ff.,  also  lines  280-294,  especially  291,  labor  limae  et  mora,  in  which  the 
early  dramatic  poets  of  Latium  were  deficient,  and  the  Greek  terms  0tX6xovos  and  xpbvos  once 
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atque  eum  puto  esse,  qui  et  verbis  ad  audiendum  iucundis  et  sententiis  ad 
probandum  adcommodatis  uti  possit  in  causis  forensibus  atque  communibus: 
hunc  ego  appello  oratorem  eumque  esse  praeterea  instructum  voce  et  actione  et 
lepore  quodam  volo. 

Antonius  then  proceeds  to  show  that  an  orator  needs  natural 
endowments  and  the  training  of  experience  (223).  He  has 
already  set  forth  with  considerable  humor  the  danger  of  phi¬ 
losophy  which  will  tend  to  set  the  orator  apart  from  his  audience 
like  a  sapiens  inter  stultos  (221): 

neque  volt  ita  sapiens  inter  stultos  videri,  ut  ei,  qui  audiant,  aut  ilium 
ineptum  et  Graeculum  putent,  aut,  etiamsi  valde  probent  ingenium,  oratoris 
sapientiam  admirentur,  se  esse  stultos  moleste  ferant. 

Therefore  Antonius  (223)  defines  his  orator  thus: 

acuto  homine  nobis  opus  est  et  natura  usuque  callido,  qui  sagaciter  per- 
vestiget,  quid  sui  cives  eique  homines,  quibus  aliquid  dicendo  persuadere  velit, 
cogitent,  sentiant,  opinentur,  exspectent. 

Antonius  in  the  second  book  all  but  ignores  the  claims  of 
learning,  lays  far  greater  stress  on  natural  ability,  and  describes 
in  detail  the  procedure  of  technical  training,  which  is  to  be  still 
further  strengthened  by  imitation  of  a  good  literary  model. 
Thus  in  II,  85-89  he  asserts  that  the  first  requisite  for  the 
pursuit  of  oratory  lies  in  certain  natural  endowments  and 
capacity.  He  illustrates  this  by  the  case  of  Sulpicius,  who  is  a 
natural  orator.  Art  can  help  a  little,  as  sword  play  helps  the 
gladiator  (84) .  Yet  after  all ,  animus  acer  et  praesens  et  acutus  idem 
atque  versutus  invictos  viros  efficit.  Antonius,  however,  strongly 
believed  in  the  imitation  of  a  good.  So  in  89  he  describes  how 
he  advised  Sulpicius  to  study  the  oratory  of  Lucius  Crassus  as 
a  model.  This  advice  was  heeded,  and  there  resulted  a  trans¬ 
formation  in  the  style  of  Sulpicius.  Therefore  Antonius  puts 
it  down  as  the  first  principle  to  set  forth  the  kind  of  model  who 
should  be  imitated  (90).  Such  a  model  once  selected  one  must 
add  practical  exercise  ( exercitatio )  in  imitation.  Antonius  then 
goes  on  in  90  and  91  to  show  that  an  imitation  should  reproduce 
exactly  the  quintessentials  of  the  model.  On  the  other  hand  it 
should  avoid  the  imitation  of  eccentricities  or  externals  or 


86 


UNIVERSITY  OF  WISCONSIN  STUDIES 


faults.  It  is  not  difficult  to  catch  these,  as  many  imitators  have 
discovered.  This  practise — here  Antonius  is  in  agreement  with 
Crassus — should  be  conducted  mainly  by  writing  (96-97). 
Sometimes,  but  this  is  very  rare,  people  with  extraordinary 
natural  powers  can  dispense  entirely  with  imitation  (98). 15 

Another  quality  which  stands  to  exercitatio  in  somewhat 
the  same  relation  that  kwi/ieXem  stands  to  /teAer??  is  diligentia. 
The  two  Greek  and  the  two  Latin  terms  are  almost  synonyms. 
Nevertheless  diligentia  and  kmiiekeia  are  somewhat  nearer  to 
qualities  of  the  soul  while  exercitatio  and  /icXarr?  are  the  reali¬ 
zation  of  such  qualities  in  actual  practice.  In  the  second  book 
of  the  De  Oratore  (147-150)  wTe  have  a  long  tribute  to  diligentia 
and  a  contrast  of  its  function  with  that  of  natura.  While 
Antonius  assigns  the  primacy  to  ingenium  yet  he  recognizes 
that  diligentia  may  have  a  very  important  function  in  “speeding 
up”  nature.  So  the  handling  of  documents  is  not  so  much  a 
question  of  natural  capacity  as  of  practice  {diligentia) .  Dili¬ 
gentia  watches  the  moves  of  the  opponent  closely.  In  the  proem 
it  is  especially  important  to  display  diligentia.  In  fact  where 
both  ingenium  and  diligentia  coexist  there  is  little  room  left 
for  ars  (150).  Indeed,  ars  merely  shows  you  where  to  find  your 
material  (150). 

Yet  in  this  second  book  Antonius  is  much  less  polemical 
than  in  his  more  deliberate  contradiction  of  the  arguments  of 
Crassus  directed  towards  the  synthesis  of  h rurrij/zi?,  <fivais,  and 
fie\erri  in  the  person  of  the  perfect  orator  in  the  first  book  of  the 
De  Oratore.  Thus  in  II,  357  he  acknowledges  that  art  can  im¬ 
prove  on  nature  in  the  field  of  memory  and  in  360  denies  that 
the  elaborate  mnemonic  theory  of  the  ancients  can  weigh  down 
memory.  In  84,  too,  he  had  admitted  that  the  theoretical 
art  of  the  gladiatorial  school  {ars  ludicra )  was  worth  something 
but  not  so  much  as  natural  endowment.  Crassus  had  not 
claimed  more  in  the  first  book. 

This  brings  us  to  the  third  book  in  which  Crassus  is  the 
principal  speaker  in  expounding  the  theory  of  ornatus  and  actio. 
Here,  too,  we  have  the  same  insistence  on  the  harmonious 

16  Cf.  infra,  pp.  101-103  on  the  question  of  imitation. 
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balance  between  the  three  qualities  of  ars,  natura,  and  exer- 
citatio  as  in  book  I.  At  the  very  beginning  of  the  book  (16), 
Cicero  in  his  own  person  declares  that  both  Crassus  and 
Antonius  were  perfect  orators  because  they  combined  studium 
(€7riyueX€T»7+ ardor  discendi ),  ingenium,  and  doctrina  (ircudeia).  In 
35-36  we  are  told  again  that  art  may  modify  nature.  Thus 
Isocrates,  realizing  that  Theopompus  needed  the  bit  and 
Ephorus  the  goad,  employed  restraint  with  the  one  and  ex¬ 
hortation  with  the  other  with  the  most  happy  results.  In  III, 
59  it  is  stated  that  the  great  teachers  of  rhetoric,  Gorgias, 
Thrasymachus,  and  Isocrates  are  possessed  of  both  doctrina  and 
ingenium. 

In  III,  77  Crassus  declares  in  speaking  of  oratory:  In  quo 
genere  nos  quidem  versamur  tantum  quantum  possumus,  quantum 
ingenio,  quantum  mediocri  doctrina,  quantum  usu  valemus.  Here 
usus  (practical  experience)  is  a  sort  of  sub-species  of  ^teXer??.  He 
then  goes  on  to  say  that  even  the  volgaris  orator,  with  no  par¬ 
ticular  wisdom,  but  with  wide  experience  in  speech,  can  refute 
the  philosophers  themselves  (79).  With  this  volgaris  orator, 
however,  the  perfect  orator,  trained  Aristotelio  more  de  omnibus 
rebus  in  utramque  partem  dicer e  is  contrasted  (80).  Such  an 
orator  derives  his  force  and  passion  from  his  training  in  the 
forum,  his  polish  from  his  learning  and  wisdom.  Finally  in 
III,  125  Crassus  appears  to  have  hammered  out  in  the  course 
of  the  debate  a  more  finished  definition  of  his  ideal  orator.  In 
substance  he  adds  imitatio,  defined  by  Antonius  in  book  II,  to 
his  own  essential  trinity  of  ars,  natura,  and  exercitatio.  It  will 
be  noticed  that  he  believes  that  this  definition  is  applicable  to 
literary  work  in  general,  and  that  it  is  one  of  those  fuller  formu¬ 
lations  of  the  commonplace  which  adds  to  the  central  virtues 
the  ancillary  virtues  of  TrcuSela,  xpbvos,  epcos,  eTndvuia,  but  not 
the  magister  or  teacher.  With  this  last  exception  the  passage  is 
essentially  analogous  with  the  tottol  of  the  Horatian  exposition 
of  304-416.  It  deserves  to  be  quoted  in  full: 

Sit  modo  is,  qui  dicet  aut  scribet,  institutus  liberaliter  educatione  doc- 
trinaque  puerili  et  flagret  studio  et  a  natura  adiuvetur  et  in  universorum  gener- 
um  infinitis  disceptationibus  exercitatus  ornatissimos  scriptores  oratoresque  ad 
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cognoscendum,  imitandumque  delegerit,ne  ille  haud  sane,  quern  ad  modum  ver¬ 
ba  struat  et  inluminet,  a  magistris  istis  requiret;  ita  facile  in  rerum  abundantia 
ad  orationis  ornamenta  sine  duce  natura  ipsa,  si  modo  est  exercitata,  delabitur. 

In  III,  140  Crassus,  after  eloquently  expounding  the  phi¬ 
losophic  theory  of  the  unity  of  knowledge,  asserts  that  the 
learned  man,  moulded  by  the  varied  tasks  of  civil  life  and  en¬ 
dowed  by  nature  for  the  adequate  realizations  of  the  demands 
of  actio,  becomes  the  distinguished  orator. 

Towards  the  close  of  the  book  we  have  an  attempt  to 
correlate  one  or  more  of  these  virtues  with  the  different  functions 
of  the  orator.  Thus  in  the  matter  of  the  choice  of  words  (e/cXoyi) 
ovofiaTwv),  a  subdivision  of  elocutio,  Cicero  declares  that  verba 
propria  are  chosen  more  by  natural  instinct  than  by  art  (151). 
So  in  discussing  the  measurement  of  the  rhythmic  period, 
Cicero  differentiates  the  artistic  period,  measured  by  the  laws 
of  art,  from  the  natural  period  measured  by  natural  breath 
pauses  (175).  Similarly  he  tells  us  in  III,  190  that  prose  rhythm 
is  formed  cum  exercitatione  turn  stilo. 

As  we  should  expect,  the  functions  of  memoria  and  actio 
make  special  demands  upon  exercitatio  (I,  145).  Thus  under 
actio  the  management  of  voice  and  tongue  is  a  matter  of  labor 
rather  than  theory  (I,  156).  On  the  other  hand,  ars  is  peculiarly 
important  in  the  field  of  inventio.  Witness  the  elaborate  develop¬ 
ment  of  the  whole  theory  of  romKa.  Yet  it  is  the  function  of 
ars  or  technical  theory  merely  to  show  where  the  material  may 
be  found  (II,  147,  150).  Again  in  the  second  book  of  the  De 
Oratore,  162,  Antonius  informs  us  that  a  man  of  good  training 
and  of  an  active  mind  may  be  inducted  into  the  totuko..  So  also 
to  assign  the  argument  to  the  appropriate  case  does  not  require 
exquisite  skill,  but  is  a  matter  of  moderate  natural  capacity 
(II,  175).  Again  of  inventio  in  general  Antonius  declares  (II, 
120)  that  the  orator  must  direct  his  attention  to  two  points, 
viz.,  what  to  say  and  how  to  say  it: 

tamen  prudentiae  est  paene  mediocris  quid  dicendum  sit  videre  (i.e., 
inventio),  alterum  est,  in  quo  oratoris  vis  ilia  divina  virtusque  cernitur,  ea, 
quae  dicenda  sunt,  ornate,  copiose  varieque  dicere  (i.e.,  elocutio). 
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This  word  prudentia  seems  to  connote  an  experience  or  practi¬ 
cal  sense  gained  by  the  actual  practice  of  the  Tkxvv  to  be  sure, 
but  by  a  practise  inseparable  from  daily  contact  with  human 
life  and  formal  teaching  in  the  art. 

With  such  notions  Horace  is  by  theory  and  by  tempera¬ 
ment  quite  as  sympathetic  as  Cicero.  In  my  Lucilius  and 
Horace  (pp.  118,  128-129,  337)  I  have  shown  his  steady  op¬ 
position  to  the  improvisatori  who  infested  the  streets  of  Rome. 
In  the  Ars  Poetica  (438-452)  the  whole  description  of  his 
relations  with  Quintilius  Varus,  the  friendly  but  exacting  critic 
of  his  poetry,  may  be  regarded  as  a  gloss  upon  the  rubric  exer- 
citatio  or  diligentia,  while  the  corresponding  picture  of  the  mad 
poet  is  a  sort  of  gloss  upon  the  rubric  natura. 

Finally  these  three  qualities  are  cross-pollinated  so  to 
speak,  with  the  three  officia  oratoris,  docere,  delectare,  movere. 
So  in  III,  180  we  are  told  that  utility  and  pleasure  are  fused  by 
the  nature  of  things  and  art  alike.  Since  the  officia  oratoris 
form  my  next  rubric,  I  will  reserve  further  discussion  till  then.16 

2 

OFFICIA  ORATORIS  ET  POETAE 

In  works  on  rhetoric  the  officia  oratoris  form  an  important 
rubric.  Cicero  in  his  Orator  69-70  defined  those  officia  in  close 
relation  with  the  doctrine  of  to  tt  petrov.17  As  I  shall  show  pres¬ 
ently,  the  De  Oratore  gives  an  even  more  detailed  exposition  of 
these  officia.  With  this  it  is  my  purpose  to  compare  what 
Horace  says  of  the  officia  of  the  poet. 

Miss  Grant’s  collation  contains  some  twenty-six  entries  upon 
this  fundamental  toitos  in  Cicero’s  rhetorical  theory.  My  plan  will 
be  first  to  discuss  certain  general  definitions  of  these  three 
officia-,  second,  to  take  up  each  officium  in  turn;  third,  to  show 
the  interpenetration  of  the  individual  officium  with  certain 
rubrics  already  treated. 

le  Cf.  infra,  pp.  89-98.  The  following  references  to  the  commonplace  are  also  interesting: 
De  Oratore  I,  5;  I,  22;  II,  232;  Archias,  VII,  15. 

17  Cf.  Cicero’s  Orator  and  Horace’s  Ars  Poetica,  pp.  46-48;  60-64. 
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In  the  first  place  it  is  important  to  notice  that  this  doctrine 
of  the  officia  rests  upon  the  wide  scope  of  the  functions  of  both 
orator  and  poet.  This  basis  of  the  officia  oratoris  is  admirably 
defined  in  two  passages  in  the  De  Oratore.  Crassus  maintains 
that  the  power  of  the  orator  to  excite  the  passions  rests  upon 
the  knowledge  of  philosophy  which  is  the  guide  to  life,  or,  as 
we  say  in  our  premier  honor  society,  (j)L\oaoct>La  tov  f3Lov  Kvfiep- 
vr)TT]s.  Antonius  in  I,  219  fairly  sums  up  his  position: 

Neque  vero  istis  tragoediis  tuis,  quibus  uti  philosophi  maxime  solent, 
Crasse,  perturbor,  quod  ita  dixisti,  neminem  posse  eorum  mentis,  qui  audirent, 
aut  inflammare  dicendo  aut  intlammatas  restinguere,  cum  eo  maxime  vis  ora¬ 
toris  magnitudoque  cernatur,  nisi  qui  rerum  omnium  naturam  et  mores 
hominum  atque  rationes  penitus  perspexerit,  in  quo  philosophia  sit  oratori 
necessario  percipienda. 

Antonius  himself,  to  be  sure,  holds  this  impossible,  and 
argues  for  a  firsthand  acquaintance  with  life  itself  as  sufficient 
for  the  busy  orator  (219-220).  Crassus,  however,  may  be  said 
to  state  his  own  doctrine  more  fully  in  the  third  book  of  the 
De  Oratore  (76),  in  which  in  a  glowing  passage  he  contrasts  the 
banal  theories  of  the  rhetoricians,  which  are  indeed  ridiculous, 
with  the  true  power  of  eloquence: 

ilia  vis  autem  eloquentiae  tanta  est,  ut  omnium  rerum,  virtutum,  offici- 
orum  omnisque  naturae,  quae  mores  hominum,  quae  animos,  quae  vitam  con- 
tinet,  originem,  vim  mutationesque  teneat,  eadem  mores,  leges,  iura  describat, 
rem  publicam  regat,  omniaque,  ad  quamcumque  rem  pertineant,  ornate  copi- 
oseque  dicat. 

In  the  De  Oratore  II,  114-115  we  have  the  general  defi¬ 
nition  embracing  the  three  classic  functions  of  the  orator  in  a 
form  which  deserves  quotation:18 

deinde  ilia  duo  diligentissime  considero,  quorum  alterum  commendationem 
habet  nostram  aut  eorum,  quos  defendimus,  alterum  est  accommodatum  ad 
eorum  animos,  apud  quos  dicimus,  ad  id,  quod  volumus,  commovendos.  Ita 
omnis  ratio  dicendi  tribus  ad  persuadendum  rebus  est  nixa:  ut  probemus  vera 

18  Another  typical  example  of  the  use  of  the  three  terms  is  De  Oratore  II,  121.  It  will  be 
noticed  that  there  is  some  variety  in  the  terms  themselves.  Docere  and  probare  are  used  almost 
interchangeably;  conciliare  seems  in  general  closer  to  delectare  than  to  either  of  the  two  re¬ 
maining  officia ,  though  it  ought  to  be  said  that  it  is  often  used  by  Cicero  as  closely  associated 
with,  though  not  entirely  synonymous  with,  the  function  of  docere. 
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esse,  quae  defendimus;  ut  conciliemus  eos  nobis,  quiaudiunt;  ut  animos  eorum 
ad  quemcumque  causa  postulabit  motum,  vocemus. 

It  will  be  noted  that  in  this  passage  Antonius  differentiates  the 
reXos  of  oratory,  which  is  to  persuade,  from  the  three  officia  ora- 
toris  by  which  persuasion  is  attained.  So  in  the  De  Oratore  I, 
260,  the  officia  are  summed  up  in  the  reXos  persuadere. 

Another  admirable  definition  which  has  the  advantage  of 
showing  the  stylistic  effects  of  the  operation  of  each  of  these 
three  officia  upon  the  finished  oration  is  De  Oratore  II,  128: 

Meae  totius  rationis  in  dicendo  et  istius  ipsius  facultatis  quam  modo 
Crassus  in  caelum  verbis  extulit,  tres  sunt  res,  ut  ante  dixi:  una  conciliandorum 
hominum,  altera  docendorum,  tertia  concitandorum.  Harum  trium  partium 
prima  lenitatem  orationis,  secunda  acumen,  tertia  vim  desiderat. 

Naturally  these  three  officia  are,  so  to  speak,  not  equally 
spaced,  since  the  functions  of  docere  ( probare )  and  conciliare  are 
ordinarily  more  closely  related  to  each  other  than  is  either  to 
movere.  Thus  in  the  admirable  definition  of  the  orator  given  by 
Antonius,  I,  213,  he  stresses  the  functions  of  probare  and 
delect  are: 

atque  eum  [oratorem]  puto  esse,  qui  et  verbis  ad  audiendum  iucundis  et 
sententiis  ad  probandum  adcommodatis  uti  possit  in  causis  forensibus  atque 
communibus:  hunc  ego  appello  oratorem  eumque  esse  praeterea  instructum 
voce  et  actione  et  lepore  quodam  volo. 

Nevertheless  a  marvellous  exposition  may  have  a  moving 
effect  at  least  upon  some  minds,  as  anyone  who  heard  the  sermo 
of  Charles  William  Eliot,  a  model  of  the  plain  style,  will  testify. 
Thus  Cicero  once  declares  in  a  passage  of  Stoic  coloring  (III,  55), 
that  eloquence  is  one  of  the  greatest  virtues,  that  though  all 
virtues  are  equal  some  are  more  lovely  in  outward  appearance 
than  others  and  continues: 

sicut  haec  vis,  quae  scientiam  complexa  rerum  sensa  mentis  et  consilia 
sic  verbis  explicat,  ut  eos,  qui  audiant,  quocumque  incubuerit,  possit  impellere. 

Speaking  broadly  these  three  officia  must  be  operative 
throughout  the  whole  speech,  though  preponderance  of  empha¬ 
sis  may  be  placed  upon  some  one  of  them  in  any  given  division 
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of  the  speech.  On  this  matter  Antonius  and  Crassus  appear  to 
be  in  agreement.  Thus  Antonius  (II,  82)  declares: 

nam  ego  mihi  benivolum  iudicem  facilius  facere  possum,  cum  sum  in  cursu 
orationis,  quam  cum  omnia  sunt  inaudita;  docilem  autem  non  cum  polliceor 
me  demonstraturum,  sed  turn,  cum  doceo  et  expiano:  attentum  vero  tota 
actione  exritandis  mentfbus  iudicum,  non  prima  demmtiatione  efficere  possumus. 

So  Crassus  (III,  104)  declares  that  ornatus  or  embellish¬ 
ment  must  be  interwoven  with  all  three  of  these  functions: 

Id  (omatus)  desideratur  omnibus  eis  in  locis,  quos  ad  fidem  orationis 
faciendam  adhiberi  disit  Antonius,  vel  cum  esplanamus  aliquid  (narratio)  vel 
cum  conciliamus  animos  vel  cum  condtamus. 

In  the  first  book  (130),  oratory  is  compared  with  the  perfect 
art  of  the  actor  Roscius  who  excels  in  the  happy  combination 
of  these  very  qfficia,  so  essential  for  the  orator:  videtisne  quam 
nihil  ab  eo  nisi  perfecte,  nihil  nisi  cum  summa  venustate  fiat, 
nisi  it  a  ut  deceat  et  uti  omnis  moveat  atque  delectet ? 

While  all  three  ofificia  are  necessary  to  influence  men 
towards  the  orator’s  point  of  view,  the  function  of  docere  should 
be  placed  in  the  foreground,  at  least  in  appearance,  as  though  it 
were  our  sole  goal;  the  other  two  functions  may  be  interfused 
in  the  oration  like  blood  in  the  body.  Such  at  least  is  the  dictum 
of  Antonius  in  II,  310.  Yet,  in  reality,  the  educative  function 
of  the  orator,  a  task  which  plays  so  important  a  part  in  the 
public  policy  of  Demosthenes,  is  far  less  emphasized  in  the 
Ciceronian  oratory.  If  some  doubt  this  from  the  point  of  view 
of  Cicero’s  practice,  it  is  certainly  true  nevertheless  of  his 
theory.  In  fact,  in  his  general  definitions  of  the  functions  of  the 
orator,  who  after  all,  is  not  necessarily  seeking  the  truth,  we 
often  have  docere  omitted.19  Even  in  the  noble  tribute  to  the 
orators  with  which  Crassus  opens  the  debate  in  the  De  Oratore 
I,  30-32,  the  function  of  informing  public  opinion  by  lucid 
exposition  is  virtually  ignored.  The  appeal  is  either  to  aesthetic 
pleasure  or  to  the  human  emotions  and  passions: 

neque  vero  mihi  quicquam,  inquit,  praestabilius  videtur,  quam  posse 
dicendo  tenere  hominum  mentes,  adlicere  voluntates,  impellere,  quo  velit, 


15  Cf.  supra,  p.  73. 
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unde  autem  velit,  deducere  ....  aut  tam  potens  tamquam  magnificum,  quam 
populi  motus,  iudicum  religiones,  senatus  gravitatem  unius  oratione  converti? 
Quid  tam  porro  regium,  tam  liberale,  tam  munificum,  quam  opem  ferre  sup- 
plicibus,  excitare  adflictos,  dare  salutem,  liberare  periculis,  retinere  homines  in 
civitate?  Quid  autem  tam  necessarium,  quam  tenere  semper  arma,  quibus  vel 
tectus  ipse  esse  possis  vel  provocare  integer  vel  te  ulcisci  iacessitus?20 

A  little  later  in  the  first  book  (I,  53  ff.),  Crassus  asserts 
that  the  power  of  the  orator  is  preeminent  to  rouse  the  minds 
of  man  to  wrath  or  hatred  or  grief  or  to  transform  these  emotions 
to  pity  and  mildness.  Such  a  power  must  be  based  on  a  knowl¬ 
edge  of  the  psychology  of  the  passions.  The  close  relation  which 
must  subsist  between  the  power  to  rouse  or  quell  the  passions 
and  a  knowledge  of  human  life  as  interpreted  by  philosophy  is 
admirably  stated  in  I,  60,  and  is  said  to  be  of  dominating  im¬ 
portance  :21 

num  admoveri  possit  oratio  ad  sensus  animorum  atque  motus  vel  in- 
flammandos  vel  etiam  exstinguendos,  quod  unum  in  oratore  dominatur,  sine 
diligentissima  pervestigatione  earum  omnium  rationum,  quae  de  naturis  humani 
generis  ac  moribus  a  philosophis  explicantur. 

In  202  we  have  the  perfect  orator  described  as  a  sacred 
character.  Nothing  however  is  said  of  his  function  as  a  quiet 
teacher  and  student  of  political  theory,  but  rather  his  power  as 
the  passionate  crusader  is  emphasized. 

In  the  second  book,  the  theory  of  Antonius  in  this  respect 
shows  no  essential  difference  from  that  of  Crassus.  While 
Antonius  is  in  reality  more  of  a  student  than  he  pretends  to  be, 
his  attitude  toward  learning  is  even  more  that  of  the  empirical 
amateur  than  is  that  of  Crassus.  He  will  not  even  call  oratory 
an  art.  One  cannot  get  everthing  from  the  “professor”  (69), 

sed  qui  primarum  et  certarum  rerum  genera  ipsa  didicerunt,  reliqua  per 
se  adsequentur. 

So  in  oratory  (70) : 

qui  illam  vim  adeptus  sit,  ut  eorum  mentis,  qui  aut  de  re  publica  aut  de 
ipsius  rebus  aut  de  eis,  contra  quos  aut  pro  quibus  dicat,  cum  aliqua  statuendi 
potestate  audiant,  ad  suum  arbitrium  movere  possit,  ilium  de  toto  illo  genere 
reliquarum  orationum  non  plus  quaesiturum  esse  quid  dicat. 

20  Cf.  Horace  on  the  satirist’s  creed,  Sal.  II,  1,  40-46. 

21  Cf.  other  examples  cited  supra ,  pp.  26-33;  infra,  p.  114-115. 
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So  a  little  later  (72)  though  docere  and  dedocere  are  men¬ 
tioned,  the  pedagogy  of  Antonius  is  of  the  inspirational  type. 
The  modern  psychologist  or  teacher  of  pedagogy  could  have 
nothing  to  complain  of  in  the  programme  of  Antonius. 

Doubtless  Antonius’  theory  of  the  totvlko.  (II,  162-177)  may 
in  a  general  way  be  credited  to  the  function  of  docere.  Yet  this 
theory  is  rigidly  limited.  At  the  close  of  his  exposition  (176) 
Antonius  declares  that  rjdos,  which  is  designed  to  conciliate  the 
audience,  and  i rdOos,  which  will  stir  their  emotions,  are  the  sole 
essentials  for  oratory.  Again  (178)  Antonius  declares  to  Catulus 
that  nothing  is  so  important  as  that  the  audience  should  be 
favorably  inclined  to  the  speaker  ( fjdos ,  conciliar e) ,  and  that 
their  emotions  should  be  stirred,  because  men  are  moved  more 
by  passion  than  by  proof.  Naturally  movere  from  the  point  of 
view  of  the  officia  oratoris  is  the  analogue  to  ird dos  in  the  sections 
which  follow  (II,  185-214)  in  which  Antonius  sets  forth  his 
theory  of  ttclOos  in  detail. 

Of  the  three  officia,  movere  is  the  one  most  constantly 
stressed  by  Cicero.  So  in  Orator  69  he  says  of  the  orator’s 
power  to  move  his  auditors:  in  quo  uno  vis  omnis  oratoris  est, 
and  earlier  in  the  same  passage:  fleeter e  victor iae  (est).  In  De 
Oratore  II,  215  (quoted  infra,  p.  119)  the  same  thought  is 
expressed. 

Conciliare,  the  third  of  the  officia  has  been  partially  treated 
in  connection  with  movere  above.  Horace  does  not  use  the  term 
at  all,  for  the  poet,  unlike  the  orator,  may  ordinarily  assume  a 
modicum  of  initial  benevolence  on  the  part  of  his  auditors.  It 
is  essential  for  the  orator,  however,  to  win  the  favorable  at¬ 
tention  of  his  hearers,  particularly  in  the  exordium.  Thus  in 
De  Oratore,  II,  80  we  read: 

iubent  enim  exordiri  ita  ut  eum,  qui  audiat,  benivolum  nobis  faciamus  et 
docilem  et  attentum;  deinde  rem  narrare,  et  ita  ut  veri  similis  narratio  sit,  ut 
aperta,  ut  brevis.22 

But  this  function  merges  insensibly  into  that  of  aesthetic 
pleasure  ( delectare ).  Thus  in  II,  315  Antonius  declares  prima  est 
quasi  cognitio  et  commendatio  orationis  in  principio,  quaeque  con- 

22  Cf.  Quintilian,  IV,  1,  5;  Aucl.  ad  Beren.,  1,  4,  6;  De  Invenlione  I,  15,  20. 
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tinuo  eum,  qui  audit,  permulcere  atque  adlicere  debet.  Again  in  322 
in  discussing  the  methods  to  be  employed  in  the  proem  best 
calculated  to  win  a  favorable  hearing  from  the  audience, 
Antonius  argues  that  pleading  is  more  effective  than  direct 
appeal.23  In  Antonius’  system  he  first  determines  the  proper 
arguments  for  a  case,  and  those  topics  by  which  the  feelings  of 
the  indices  may  be  conciliated  or  excited.  He  then  turns  to  the 
strong  and  weak  points  in  the  case  itself,  emphasizing  the  strong 
ones  and  seeking  to  evade  the  weak  ones.  If  the  case  depends 
on  the  conciliation  of  the  judges  or  arousing  their  feelings,  he 
applies  himself  to  that  part  which  is  especially  adapted  to  affect 
mens’  minds  by  winning  favor  or  exciting  emotion. 

These  three  functions  of  the  orator  are  of  course  easily 
correlated  to  the  precepts  of  the  Xoyos  irpos  tovs  aKpoaras,  to 
which  both  oratory  and  poetry,  if  we  except  philosophic  poetry, 
are,  in  contradiction  to  philosophy,  primarily  addressed.  Hence 
we  find  Antonius  declaring  in  II,  159:  haec  enim  nostra  oratio 
multitudinis  est  auribus  adcommodanda  (a  virtual  paraphrase 
of  Xoyos  ivpos  tovs  aKpoaras) ,  ad  oblectandos  animos,  ad  impel- 
lendos,  ad  ea  probanda,  quae  non  aurificis  statera,  sed  populari 
quadam  trutina  examinantur . 

The  cross-pollination  of  these  officia  with  the  commonplace 
4>v<tls,  pekerri,  kin.aTrip.ri,  and  the  significance  of  to  irpkirov  with 
regard  to  them,  have  been  noted  in  the  preceding  sections. 

Naturally  the  gravamen  of  any  one  or  two  of  these  officia 
may  be  felt  with  especial  stress  upon  a  particular  part  of  the 
oration.  Hence  in  II,  311  Antonius  emphasizes  that  the 
exordium  and  the  peroration  are  especially  effective  in  persua¬ 
sive  and  moving  force.  However,  a  digression  from  the  general 
course  of  the  speech  is  often  very  helpful  for  the  purpose  of 
exciting  the  passions,  or  again  after  the  confirmatio,  but  the 
peroration  is  the  critical  point  on  which  amplification  must  be 
employed  (cf.  Or.  127).  Such  amplification  is  designed,  as 
Cicero  says,  to  excite  as  much  as  possible  the  feelings  of  the 
judges  and  to  arouse  them  in  our  favor  (cf.  De  Or.  II,  215). 

The  chief  significance  for  oratory  as  a  whole  is,  however, 


23  This  precept  is  apparently  derived  from  Aristotle’s  Rhetoric  III,  14. 
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the  effect  of  these  three  officia  on  the  three  genera  dicendi,  the 
plain,  the  middle,  and  the  grand  styles.  One  example  has  been 
given  above.24 

Horace  begins  his  statement  of  the  officia  poetae  with  the 
well-known  lines  (333-334): 

aut  prodesse  volunt  aut  delectare  poetae 
aut  simul  et  iucunda  et  idonea  dicere  vitae. 

In  these  lines,  as  Norden  has  pointed  out,25  the  goal  (finis, rk\os) , 
and  officium  (epyov)  of  the  poet  are  closely  related  and,  to  my 
mind,  virtually  fused.  Horace  subdivides  the  officium  poetae 
into  the  functions  of  prodesse  and  delectare.  It  is  clear  that 
prodesse  refers  to  ethics,  and  that  prodesse-docere  represents  the 
Stoic  conception  of  poet  and  orator  alike.  It  is  obvious  that  the 
didactic  element  is  strongly  impressed  on  all  Horace’s  writings 
with  the  exception  of  the  epodes.  Before  discussing  the  signifi¬ 
cance  of  Horace’s  omission  of  the  officium  movere,  let  us  examine 
more  closely  the  officium  prodesse,  the  Stoic  conception  of  the 
good  poet  and  the  good  orator. 

I  have  already  shown  in  my  previous  studies26  that  lines 
311-318  of  Horace,  are  a  formulation  of  the  commonplace  on 
the  vir  bonus  and  a  definition  of  virtue  conceived  in  terms  of 
social  service.  Still  more  distinctly  in  318-322,  Horace  skirts 
the  principle  of  Stoic  rhetoric  that  the  good  orator  must  be  the 
good  man,  that  is,  the  man  who  has  fulfilled  all  the  officia  of 
life.  That  Roman  education  had  stressed  ethical  virtue  as  a 
sine  qua  non  for  the  good  orator  is  also  evident  from  Quintilian.27 
In  fact  Cato’s  definition  of  the  good  orator  as  the  vir  bonus 
dicendi  peritus  is  really  derived  from  the  Stoic  rhetoric.  More¬ 
over  Cicero  himself  was  strongly  influenced  by  this  Stoic 
theory.  Thus  in  III,  65  he  makes  Crassus  declare: 

Stoicos  autem,  quos  minime  improbo,  dimitto  tamen  nec  eos  iratos  vereor, 

21  Cf.  supra,  p.  91,  and  infra,  pp.  117-119. 

25  Op.  cit.,  Hermes,  XL,  p.  SOI. 

26  Cf.  Lucilius  and  Horace,  p.  465,  and  Cicero’s  Orator  and  Horace’s  Ars  Poelica,  pp.  56  and 
57. 

22  II,  15,  34  and  XII,  1.  Iff. 
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quoniam  omnino  irasci  nesciunt;  atque  hanc  eis  habeo  gratiam,  quod  soli  ex 
omnibus  eloquentiam  virtutem  ac  sapientiam  esse  dixerunt.28 

However  Cicero  then  goes  on  (66)  to  criticize  the  Stoics  for 
setting  up  as  a  model  their  sapiens  whose  ideal  wisdom  is  non¬ 
existent,  and  whose  style  is  as  far  removed  from  an  appeal  to 
human  experience  as  is  his  vigorous  morality.  He  then  casts 
his  vote  for  the  Academy.  Now  anyone  who  has  read  lines  309- 
330  analytically  must  feel  that  Horace  founds  poetry  also  on 
wisdom  and  philosophy,  on  the  social  virtues  or  officia,  and  on 
virtue.  Again  in  lines  445  ff.  Horace  asserts  that  the  true  critic 
is  a  vir  bonus  atque  prudens  who  will  blame  verses  which  offend 
against  good  taste,  and  will  put  a  black  mark  against  those 
which  are  unkempt. 

We  have  noted  above  the  fact  that  Horace  does  not  take 
up  the  officium  movere  in  his  formal  treatment  of  the  officia 
poetae.  I  suppose  that  this  is  in  part  due  to  the  fact  that,  in 
accordance  with  the  Hellenistic  and  Aristotelian  doctrine  of 
■wados,  he  has  already  considered  that  officium  under  the  rubric 
ars,  especially  in  lines  101  ff.  At  the  same  time,  I  cannot 
refrain  from  expressing  my  feeling,  which  is  not  susceptible 
of  absolute  proof,  that  Horace,  who  took  but  short  and  well- 
meditated  flights  in  the  field  of  epic  and  entirely  eschewed 
tragedy,  omits  of  malice  prepense  movere,  which  occupies, 
according  to  Cicero,  the  central  place  in  the  officia  oratoris. 
Horace  the  poet,  who  on  the  whole  avoids  the  grand  style,  and 
Cicero,  the  orator,  who,  though  he  may  affect  to  advocate  for 
the  perfect  orator  a  synthetic  command  of  all  three  styles, 
nevertheless  by  temperament  and  tradition  belongs  to  the  more 
emotional  pre-Atticistic  tradition  in  oratory,  are  in  different 
camps.  As  I  see  it,  Horace  lays  far  more  stress  on  the  pervasive 
virtue  of  delectare,  and  though  he  treats  tragedy,  is  somewhat 
inadequate  and  formal  in  his  treatment  of  movere  and  irados. 

28  Cf.  also  the  passage  a  little  before  this  (III,  55)  where  Crassus  sets  forth  the  Stoic  view 
that  eloquence  is  one  of  the  highest  virtues.  The  man  who  possesses  this  native  power  of  eloquence 
must  in  proportion  to  the  extent  of  his  power  join  it  with  probitas  and  prudentia.  In  II,  85  we  seem 
to  have  a  rhetorical  exaggeration  of  the  vir  bonus  dicendi  peritus.  Related  to  this  concept  are  the 
Stoic  doctrines  that  error  is  to  be  identified  with  ignorance,  and  that  to  speak  well  is  to  speak 
the  truth. 


98 


UNIVERSITY  OF  WISCONSIN  STUDIES 


On  the  other  hand,  Cicero  in  the  De  Oratore  lays  stress  upon  the 
orator’s  power  to  rise  to  the  heights  of  passionate  utterance  and 
play  upon  the  emotions  of  his  audience. 

3 

PARTES  ORA T ORIS  ET  POETAE 

Having  traversed  with  some  minuteness  the  more  general 
rubrics  which  run  through  or  are  massed  in  certain  portions  of 
the  Ars  Poetica,  and  De  Oratore,  I  shall  attempt  in  more  sum¬ 
mary  fashion  to  trace  the  interrelations  between  the  two  works 
following  the  rhetorical  rubrics  inventio ,  dispositio,  elocutio, 
which  in  my  previous  study  (pp.  7-9)  I  have  shown  dominated 
the  treatment  of  the  first  part  of  the  Ars  Poetica,  that  which 
deals  with  the  rexvq  or  ars  from  line  38  to  295,  at  which  point 
the  transition  to  the  treatment  of  the  rexFtrrjs  or  artifex  begins. 
A  few  general  points  first  deserve  emphasis.  Imitatio  as  being 
more  closely  connected  with  the  functions  of  the  rexvirqs  than 
with  his  personality  is  treated  under  the  rexvq  or  ars  and  in 
close  connection  with  inventio  both  by  Antonius  for  the  orator 
and  by  Horace  for  the  poet  in  what  I  may  call  a  rubric  inventio- 
imitatio.  Antonius’  first  discussion  of  inventio  extends  from  II, 
114  as  far  as  II,  216.  At  this  point  Julius  Caesar  Strabo,  at  the 
request  of  Antonius,  takes  up  the  discussion  of  wit  which 
extends  from  217  to  290.  Antonius  then  continues  the  discus¬ 
sion  of  inventio  from  291  to  306,  which  really  forms  a  transition 
to  the  treatment  of  ordo  (307-332).  Under  the  first  and  longer 
discussion  it  is  to  be  noticed  (I  am  dealing  only  with  those 
portions  of  his  argument  which  are  relevant  to  the  themes  of 
the  Ars  Poetica )  that  Antonius  blurs  the  distinctions  between 
inventio  and  elocutio,  while  Horace  for  the  most  part  keeps  these 
much  more  distinct  in  his  Ars  Poetica.29  Thus  Antonius  an¬ 
nounces  (114)  that  the  three  things  necessary  to  treat  a  case 
properly  are  (1)  to  establish  the  facts;  (2)  to  secure  the  favor  of 
the  judges;  (3)  to  arouse  their  emotions.  Naturally  inventio 
is  associated  with  the  first  category.  Antonius  then  proceeds 

29  Yet  not  entirely  so,  for  he,  too,  treats  imitatio  and  certain  aspects  of  inventio  under  the 
broad  rubric  of  elocutio.  Cf.  infra ,  pp.  101-103. 
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to  take  up  inventio  proper  from  the  point  of  view  of  loci  in  131- 
151  and  sketches  the  doctrine  of  the  tottiko.  (162-177).  He  then 
reasserts  the  importance  of  winning  the  favor  of  the  audience 
(178)  and  considers  the  means  of  attaining  that  goal  in  182-184 
(rjdos).  This  is  followed  (185-214)  by  a  detailed  consideration 
of  Trados.  Yet  these  two  topics  belong  rather  more  properly  to 
the  broader  aspects  of  elocutio,  and  not  to  inventio  at  all.  On  the 
other  hand  the  discussion  of  the  remaining  topics  under  elocutio 
is  taken  up  by  Crassus  in  the  third  book,  who  first  (25-37) 
asserts  that  the  different  styles  of  oratory  are  admirable  after 
their  kind,  and  are  determined  by  the  different  excellencies  of 
the  artists.  He  then  turns  (37-52)  to  what  we  may  call  the 
kXoyi)  ovoixcltu) v,  and  asserts  that  the  first  requisite  for  elocutio 
is  pure  and  clear  language.  He  next  turns  to  the  discussion  of 
ovvdeoLs  ovoparaiv  which  he  treats,  however,  from  the  point  of 
view  of  the  theory  of  ornate  dicendi  (52-56),  but  almost  immedi¬ 
ately  branches  off  upon  a  long  digression  on  the  relations  be¬ 
tween  philosophy  and  eloquence  (56-97).  Finally  he  turns  to 
the  more  general  aspects  of  the  ars  ornate  dicendi  (97-148)  and 
its  detailed  theory  depending  upon  the  kXoy?)  dvoparuv  and  their 
composition  according  to  (a)  arrangment,  (b)  rhythm,  (c)  the 
figures  of  speech  and  of  thought  (148-210).  He  ends  with  a 
treatment  of  actio,  first,  generally  (216-219),  second,  as  regards 
gesture  (220-223),  and  third,  voice  (227). 

It  is  obvious  from  my  previous  paper,  Cicero's  Orator 
and  Horace's  Ars  Poetica  (pp.  23-25),  that  the  structure  of  the 
Ars  Poetica  much  more  nearly  follows  the  more  orderly  develop¬ 
ment  of  the  argument  of  the  Orator,  as  outlined  in  the  praefatio 
of  KrolPs  edition.  Nevertheless  within  the  limits  of  given 
rubrics  we  have  analogues  to  the  sequence  of  argument  in  the 
De  Oratore.  Thus  in  elocutio  Horace,  like  Crassus,  begins  with 
the  tKXoyri  dvoparcov  (46-72)  and  continues  with  the  topic 
nepl  a vvdecreus  ovoparuv.  From  86  to  98  we  have  a  brief  discus¬ 
sion  on  the  operum  colores  as  metrically  discriminated  by  the 
laws  of  the  genres.  But  style  must  be  harmonious  with  the  e'idr) 
of  the  genre  as  developed  by  the  doctrine  of  (a)  the  7rd d-q  of  the 
persons  on  the  stage  and  in  the  audience  (99-113),  (b)  the  fjOti 
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of  the  characters  on  the  stage  (114-118).  This  is  followed  by  a 
passage  (119-152)  wdiich  Barwick  entitles  de  imitatione.  Hence 
we  see  that  whereas  Antonius  treated  imitatio  before  and 
7r ados,  Horace  has  this  topic  follow  these  two  rubrics.30  Here, 
as  in  the  argument  of  Antonius,  inventio-imitatio  fills  the  gap 
between  inventio  and  elocutio,  but  in  making  the  treatment  of 
the  edKoyri  dvo/iaruv  precede  that  of  the  avvdecns  ovofidrutv,  and 
in  not  reserving  the  treatment  of  actio  to  the  end,  Horace  is 
again  structurally  much  closer  to  the  Orator  than  to  the  De 
Oratore. 

The  brief  lines  (38-41)  which  Horace  devotes  to  inventio 
are  rather  to  be  compared  wdth  Cicero’s  brief  treatment  of 
inventio  in  the  Orator  (44-49)  than  with  the  more  extended 
treatment  of  Antonius  of  that  theme  in  the  De  Oratore.  It  is 
needless  to  analyze  in  detail  the  long  exposition  of  Antonius. 
It  is  sufficient  for  our  present  purpose  to  point  out  that  he 
holds  that  the  arguments  of  the  orator  must  be  related  to  a 
limited  number  of  general  principles.  They  should  not  be 
referred  to  the  infinite  number  of  persons  or  occasions  in  regard 
to  which  litigation  arises.  If  this  is  so,  as  we  should  expect, 
Antonius  also  lays  especial  stress  upon  the  function  of  indicium31 
or  prudentia  in  connection  with  the  rubric  of  inventio.  Thus  in 
the  matter  of  the  -n-Lareis  arexvoi.,  which  are  supplied  by  the 
facts  of  the  case,  as  for  example  deeds,  testimonies,  con¬ 
tracts,  acts  of  the  senate,  precedents  and  similar  matters,  the 
prime  essential  is  that  they  be  judiciously  treated  ( ratione 
tractantur  116).  In  fact,  inventio  in  general  requires  only  moder¬ 
ate  capacity,  though  it  does  demand  wide  experience  (119). 
Again  (132)  the  nature  of  the  case  or  status,  the  central  point 
at  issue,  must  be  determined.  This  is  a  matter  of  natural  good 
sense,  not  of  the  artificial  schemes  of  manuals  of  rhetoric.  Again 
at  the  end  of  the  section  Antonius  reiterates  the  importance  of 
sound  judgment:  perspicua  sunt  haec  quidem  et  in  volgari 

30  The  reason  is  obvious:  Homer  is  the  seed  ground  for  the  dramatic  genres  which  are  next 
treated.  The  themes  of  tragedy  are  to  be  found  and  readapted  from  Homer. 

31  The  same  insistence  on  the  importance  of  indicium  within  the  field  of  inventio  which  leads 
us  to  arrange  our  arguments  and  place  them  in  a  sequence  graded  by  their  respective  weight,  is 
found  in  the  brief  summary  of  the  five  functions  of  the  orator  in  the  De  Oratore  I,  142. 
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prudentia  sita.  In  fact,  the  generalizing  tottol  of  Antonius  are 
strictly  limited  in  number.  Hence  careful,  studious,  and  sensi¬ 
ble  orators  ought  to  have  them  mentally  pigeonholed  (140). 
Here  clearly  the  sobrii  oratores  are  identical  with  those  of  sound 
judgment.  So  in  174  and  175  Antonius  defends  his  procedure 
in  having  given  only  a  broad  outline  of  the  doctrine  of  the 

TOTTLKCL  : 

quod  autem  argumentorum  genus  cuique  causarum  generi  maxime  con. 
veniat,  non  est  artis  exquisitae  praescribere,  sed  est  mediocris  ingenii  iudicare. 

Let  us  turn  to  the  question  of  imitatio,  to  what  in  my  work 
on  Lucilius  and  Horace  I  have  called  the  classical  theory  of 
imitation.  I  have  already  stated  explicitly  my  conceptions  of 
this  theory  in  my  Lucilius  and  Horace  (pp.  30-46)  where  I  have 
analyzed  in  detail  Horace’s  theory  of  imitation  as  set  forth  in 
the  Ars  Poetica  (128-136),  and  in  Cicero's  Orator  and  Horace's 
Ars  Poetica  (pp.  36-38).  In  the  latter  passage  I  pointed  out 
that,  since  the  material  for  tragedy  was  to  be  found  ( inventio ) 
in  Homer  and  the  related  epic  cycles,  the  discussion  of  imitatio 
formed  the  transition  to  the  treatment  of  the  dramatic  genres. 
Secondly,  imitation,  which  may  also  be  considered  under  the 
rubric  artifex  is  here  subordinated,  as  Barwick  has  seen,32  to  the 
Texvrj  of  rhetoric.  Thirdly,  a  perfect  model  must  be  selected  and 
this  perfect  model  is  Homer,  not  the  Cyclic  poets,  whose  faults 
are  held  up  to  ridicule  (136-139). 

I  wish  now  to  turn  to  the  theory  of  imitation  presented  by 
Antonius  in  the  De  Oratore  II,  85-98.  I  believe  that  the  doctrine 
of  Antonius  shows  a  more  marked  resemblance  to  that  of  Horace 
in  the  Ars  Poetica  than  does  the  doctrine  in  the  Orator,  which 
nevertheless  is  securely  grounded  on  the  tenets  of  the  classical 
theory  of  imitation.33 

In  sections  85-89  Antonius  had  laid  down  ingenium 
(natural  endowment)  as  the  first  requisite  for  the  pursuit  of 
oratory,  and  had  illustrated  this  by  the  case  of  Sulpicius,  a 
youth  of  creative  energy,  but  lacking  in  restraint.  Antonius 

32  Op.  cit.  p.  46. 

33  In  such  passages  as  Orator  5,  9,  24,  76.  Cf.  Cicero's  Orator  and  Horace's  Ars  Poetica ,  p. 
37,  and  supra,  p.  85-86.  Also  Horace,  Epp.  I,  19. 


102 


UNIVERSITY  OF  WISCONSIN  STUDIES 


(89)  had  then  urged  Sulpicius  to  study  under  Lucius  Crassus. 
Sulpicius  had  agreed  to  this  but  had  insisted  upon  studying 
under  Antonius  as  well.  The  result  was  an  orator  of  extra¬ 
ordinary  power  and  artistic  finish: 

non  est  credibile  quid  interesse  mihi  sit  visum  inter  eum,  qui  turn  erat 
et  qui  anno  ante  fuerat.  Omnino  in  illud  genus  eum  Crassi  magnificum  atque 
praeclarum  natura  ipsa  ducebat,  sed  ea  non  satis  proficere  potuisset,  nisi  eodem 
studio  atque  imitatione  intendisset  atque  ita  dicere  consuesset,  ut  tota  mente 
Crassum  atque  omni  animo  intueretur. 

Antonius  thus  insists  on  a  type  of  imitation  which  is  a  sort  of 
spiritual  transubstantiation,  not  a  mechanical  plagiarism.  In 
this  Horace  is  in  complete  accord  with  him.  Secondly,  when  the 
right  model  has  been  selected,  his  excellencies,  not  his  defects 
or  eccentricities,  must  be  imitated  (90-91).  The  method  of 
imitation  is  constant  practice,  exercitatio  (90) : 

Ergo  hoc  sit  primum  in  praeceptis  meis,  ut  demonstremus,  quern  imitetur 
[atque  ita,  ut,  quae  maxime  excellent  in  eo,  quem  imitabitur,  ea  diligentissime 
persequatur] ;  turn  accedat  exercitatio,  qua  ilium,  quem  delegerit,  imitando 
effingat  atque  exprimat,  non  ut  multos  imitatores  saepe  cognovi,  qui  aut  ea, 
quae  facilia  sunt,  aut  etiam  ilia,  quae  insignia  ac  paene  vitiosa,  consectantur 
imitando. 

Antonius  then  proceeds  to  illustrate  this  imitation  of 
faults  by  those  who  imitated  the  distorted  utterance  and  broad 
pronunciation  of  C.  Flavius  Fimbria.  Horace,  too,  discusses 
faulty  imitation  in  the  Ars  Poetica,  295-300.  According  to 
him,  it  is  the  result  of  too  exclusive  attention  to  the  claims  of 
ingenium  (295).  The  bearing  of  the  doctrine  of  to  irpeirov  on 
imitation,  especially  on  the  imitation  of  faults,  has  already 
been  discussed  above.34 

We  must,  then,  according  to  Antonius  (92)  first  select  the 
right  model,  and  second,  carefully  imitate  the  excellencies  of 
that  model.  In  Greece  the  great  orators  were  subtiles ,  acuti, 
breves.  They  followed  a  good  model.  Their  imitation  wras  an 
imitation  of  reality  and  truth,  and  as  long  as  that  kind  of 
imitation  remained,  vigor  of  style  remained  (94).  So  Horace 
clearly  prefers  Homer  as  a  model  for  the  dramatist  in  preference 

34  Cf.  supra ,  pp.  48-50,  and  note  43  on  p.  48. 
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to  the  cyclic  poet  (128-152).  Homer  hastens  into  the  thick  of 
action,  draws  his  reader  with  him,  omits  intractable  material, 
mingles  illusions  with  truth,  and  is  a  consistent  artist. 

Finally  Antonius  in  98  concedes  that  some  men  of  extra¬ 
ordinary  natural  endowment  like  Julius  Caesar  Strabo,  Cotta, 
and  Curio,  may  entirely  dispense  with  the  imitation  of  a  model 
by  constant  literary  composition  or  paraphrase.  Horace  per¬ 
mits  this  (125),  but  obviously  withholds  his  complete  approval. 
He  emphasizes  instead  the  necessity  and  the  difficulty  of 
imitation  (240). 

Horace’s  treatment  of  or  do  (ra£ts,  dispositio),  40-44,  is 
almost  as  brief  as  his  treatment  of  inventio.  If  one  has  selected 
a  theme  suited  to  his  powers,  he  will  not  fail  in  the  field  of 
style  ( elocutio ),  which  is  treated  at  much  greater  length  (46- 
118).  Also,  he  will  attain  a  clear  scheme  of  disposition  ( lucidus 
or  do').  Under  this  rubric  of  or  do  the  central  point  is  to  say  at  the 
given  moment  only  that  which  is  essential,  not  that  which,  as 
Heinze-Kiessling  point  out,  might  be  said  ( quae  possint  dicer e). 
Much  the  larger  part  of  his  material  ( pleraque )  he  must  lay 
aside  for  the  moment.  By  implication  this  suppressed  material 
may  be  used  later  in  its  appropriate  place. 

This  epigrammatic  but  adequate  treatment  of  ordo  is  in 
keeping  with  the  brevity  accorded  this  rubric  in  the  rhetorical 
tradition.  In  the  Orator  Cicero  treated  ordo  in  a  single  section 
(50),  while  elocutio  was  treated  in  sections  51-236.  Cicero’s 
brief  treatment  of  ordo  illustrates  the  difference  between  the 
problems  of  the  orator  and  those  of  the  poet.  The  orator  must 
put  in  prominent  relief  that  which  he  wishes  to  emphasize,  and 
slur  over  by  putting  in  less  conspicuous  places  arguments 
which  are  weak.  The  arguments  are  to  be  marshalled  through¬ 
out  the  speech  like  the  troops  in  the  line  of  battle  with  the 
weakest  in  the  center.35 

Upon  the  whole  the  treatment  of  ordo  in  the  De  Oratore 
shows  more  similarities  with  Horace’s  treatment  in  the  Ars 
Poetica  than  does  the  chapter  in  the  Orator.  In  II,  307  ff. 


35  Cf.  the  rhetorical  parallels  adduced  by  Kroll  in  his  note  on  this  passage. 
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Antonius  expounds  his  views  on  arrangement  or  ordo .36  He 
points  out  that  there  is  a  natural  ordo  suggested  by  the  very 
nature  of  oratory.  That  order  is  of  course  the  natural  basis 
for  the  division  of  the  speech  into  its  traditional  parts,  the 
prooemium,  narratio,  confirmatio  (refutatio),  and  peroratio.  On 
the  other  hand  (308)  it  is  frequently  the  function  of  the  good 
judgment  of  the  orator  ( maxime  proprium  oratoris  prudentiae) 
to  determine  what  argument  he  shall  use,  what  reject,  and  in 
what  order  he  shall  use  the  arguments  selected  out  of  a  greater 
wealth  of  material.  Here  then,  Antonius  and  Horace  agree 
that  arguments  should  be  weighed,  not  numbered;  only  the 
absolutely  essential  should  be  used  (309): 

si  ea  tamen,  ut  saepe  fit,  valde  multa  sunt,  ea  quae  ex  eis  aut  levissima 
sunt  aut  aliis  gravioribus  consimilia,  secerni  arbitror  oportere  atque  ex  oratione 
removeri. 

This  is  expressed  much  more  concisely  by  Horace’s  pleraque 
differ  at  et  praesens  in  tempus  omittat  (44).  Antonius  then  pro¬ 
ceeds  to  take  up  the  topic  ordo  in  relation  to  the  three  functions 
or  officia  oratoris,  docere,  persuadere,  commoner e  (311-313).  To 
this  we  have  no  precise  parallel  in  Horace.  In  314,  however,  as 
in  the  Orator,  Cicero  asserts  that  the  arguments  of  most  weight 
should  be  put  first;  yet  that  some  of  striking  merit  should  be 
reserved  for  the  peroration.  On  the  other  hand  si  qua  erunt 
mediocria  ....  in  mediam  turbam  atque  in  gregem  coniciantur . 
Cicero  then  proceeds  to  discuss  the  rules  for  the  exordium 
(315-325).  Here  he  insists  (320)  that  the  exordium  must  have 
something  of  ornament  and  dignity  ( quoddam  ornamentum  et 
dignitatem).  These  two  terms  correspond  essentially  with 
Horace’s  insistence  on  -cenus  (42).  Again  Horace  had  insisted 
upon  a  lucidus  ordo.  Cicero  shows  how  such  an  ordo  may  be 
attained  in  the  narratio,  which  is  close  to  the  narrative  forms 
of  poetry,  when  he  declares  (329): 

Erit  autem  perspicua  narratio,  si  verbis  usitatis,  si  ordine  temporum 
servato,  si  non  interrupte  narrabitur.37 

M  In  connection  with  Horace’s  injunction  that  one  must  postpone  what  is  not  congruous  to 
the  immediate  context,  the  procedure  of  Antonius  in  the  matter  of  the  proper  place  for  the  dis¬ 
cussion  of  this  very  rubric  ordo  (I,  179-182)  is  an  unconscious  dramatic  illustration  of  the  binding 
force  of  this  traditional  injunction  of  rhetoric. 

87  For  brevity  as  a  quality  of  the  narratio  cf.  Be  Oratore  II,  326  and  329,  and  Cicero’s 
Orator  and  Horace’s  Ars  Poelica,  p.  22,  n.  2. 
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On  the  other  hand,  Cicero,  as  is  to  be  expected,  lays 
somewhat  less  stress  on  brevity  than  does  Horace.  In  the 
Orator  50  he  omits  the  quality  entirely.  Yet  in  the  narratio 
(. De  Oratore  II,  326)  excessive  devotion  to  brevity  may  result 
in  obscurity.  Such  brevity  purchased  at  the  price  of  obscurity 
destroys  the  chief  virtue  of  narrative  charm  and  persuasive 
power: 

sed  etiam  quod  earn  virtutem  quae  narrationis  est  maxima,  ut  iucunda  et 
ad  persuadendum  accommodata  sit,  toliit. 

In  general  in  both  Cicero  and  Horace  brevity  is  a  relative 
virtue  to  be  interpreted  in  the  light  of  the  pervasive  doctrine 
of  decorum. 

I  shall  begin  the  discussion  of  elocutio  with  a  very  brief 
consideration  of  the  topic  e/cXoy?)  ovonaruv.  I  have  treated  this 
topic  twice  already:  first  in  my  Lucilius  and  Horace  in  the 
chapter  on  the  Ars  Poetica  (pp.  450-456);  second,  in  Cicero's 
Orator  and  Horace's  Ars  Poetica  (pp.  25-27).  It  will  not  be 
possible  to  retraverse  my  argument  here.  Instead  I  must  refer 
my  readers  to  these  earlier  discussions  and  content  myself 
with  a  few  remarks  in  addition. 

In  Crassus’  treatment  of  elocutio  {De  Oratore  III,  37-52), 
he  accepts  as  a  point  of  departure  Latinitas,  claritas,  elegantia, 
t6  t rpkirov  as  requisites  of  good  style.  Of  these  virtues  Latinitas 38 
is  taught  us  as  children;  clarity  is  demanded  that  our  speech 
may  be  understood,  elegance,  however,  though  it  may  receive 
some  polish  from  the  studies  of  the  Indus  litterarius,  is  furthered 
by  the  reading  of  the  poets  and  orators  (39) : 

sunt  enim  ilii  veteres,  qui  ornare  nondum  poterant  ea,  quae  dicebant, 
omnes  prope  praeclare  locuti;  quorum  sermone  adsuefacti  qui  erunt,  ne  cupientes 
quidern  poterant  loqui  nisi  Latine. 

Yet  where  their  diction  is  archaic,  judged  by  the  standards  of 
good  usage  of  the  present,  it  must  be  employed  but  sparingly, 
and  for  the  purpose  of  ornamentation.  On  the  other  hand,  he 
who  has  studied  the  old  masterpieces,  while  using  words  in 

38  Cl.  De  Oratore  I,  144;  III,  37;  De  Optimo  Genere  Oratorum,  2,  4;  De  Oratore  III,  37-40  for 
avoidance  of  solecisms,  and  40-51  for  proper  enunciation  and  pronunciation. 
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current  usage,  will  employ  only  the  choicest  diction.  When 
Cicero  returns  by  a  praeteritio  to  these  points,  his  praeteritio 
serves  as  a  summary  of  his  argument  (48) : 

Praetereamus  igitur  praecepta  Latine  loquendi  quae  puerilis  doctrina  tradit 
et  subtilior  cognitio  ac  ratio  litterarum  alit  aut  consuetudo  sermonis  cotidiana  ac 
domestici,  libri  confirmant  et  lectio  veterum  oratorum  et  poetarum. 

Horace,  the  child  of  the  more  critical  Augustan  age,  takes 
direct  issue  with  any  such  indiscriminate  admiration  of  early 
Latin  literature  as  Cicero  here  expresses.  For  him  Latinitv  and 
purity  of  diction  are  formed  by  the  stud}'  of  Greek,  just  as  the 
classicist  today  stresses  the  value  of  Latin  studies  in  the  for¬ 
mation  of  a  good  English  style.  In  the  Ars  Poetica  258-264 
Horace  severely  criticizes  the  metrical  licenses  accorded  Ennius 
and  Accius  and  (by  implication)  the  early  Roman  poets  by 
native  critics: 

non  quivis  videt  inmodulata  poemata  iudex, 
et  data  Romanis  venia  est  indigna  poetis. 

For  himself  he  will  accept  no  such  license  and  trust  no  such 
untutored  public  (265-266).  The  true  masterpieces  are  the 
Greek  classics,  which  he  recommends  urgently  to  the  Pisones 
(268-269). 39  So  later  in  291  he  criticizes  the  early  Latin  poets 
for  shunning  the  labor  of  the  file. 

Next,  I  wish  to  emphasize  more  clearly  than  in  my  previous 
treatment  the  fact  that  Horace  is  chiefly  concerned  with  the 
qualities  of  Latinitas,  claritas,  brevitas,  and  (particularly  in  the 
Ars  Poetica)  with  the  pervasive  virtue  of  decorum.  Cicero, 
however,  puts  in  the  center  of  his  picture  the  ars  ornate  dicendi. 
So  Crassus  seems  to  put  these  last  qualities  in  climactic  position 
in  the  De  Oratore  I,  144: 

Audieram  etiam  quae  de  orationis  ipsius  omamentis  traderentur,  in  qua 
praecipitur  primum,  ut  pure  et  Latine  loquamur,  deinde  ut  plane  et  dilucide,  turn 
ut  ornate,  post  ad  rerum  dignitatem  apte  et  quasi  decore. 

So  in  III,  38  after  an  enumeration  of  the  qualities  of  Latinitas 
and  claritas  Crassus  continues: 

39  To  this  same  connection  belong  the  strictures  upon  early  Latin  literature  contained  in 
the  epistle  to  Augustus,  II,  1,  18-92,  and  the  corresponding  picture  of  the  idealistic  enthusiasm 
and  flexibility  of  the  Greek  spirit  for  all  forms  of  art,  93-100. 
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neque  enim  conamur  docere  eum  dicere,  qui  loqui  nesciat;  nec  sperare,  qui 
Latine  non  possit,  hunc  ornate  esse  dicturum;  neque  vero,  qui  non  dicat  quod 
intellegamus,  hunc  posse  quod  admiremur  dicere. 

The  significance  of  this  emphasis  will  be  apparent  a  little  later 
when  we  reach  the  discussion  of  the  three  styles. 

In  the  matter  of  the  use  of  obsolete  words,  the  coinage  of 
new  words  or  compounds,  the  relation  between  Latin  and  Greek, 
and  metaphorical  language,  a  few  supplementary  remarks  may 
be  made.  In  the  first  place,  I  have  in  my  previous  studies 
adduced  a  mass  of  evidence  that  one’s  diction  is  ordinarily 
based  on  the  good  usage  of  the  period.  Crassus  refers  to  this 
doctrine  in  III,  39  (quoted  above).  Again,  it  is  briefly  sum¬ 
marized  by  Cicero  in  the  De  Officiis  II,  35 : 

Popularibus  enim  verbis  est  agendum  et  usitatis,  cum  loquimur  de  opinione 
popular!,  idque  eodem  modo  fecit  Panaetius.40 

With  regard  to  archaic  diction  one  may  note  that  the 
civil  law  by  virtue  of  its  conservatism  and  respect  for  tradition 
preserves  an  archaic  diction  which  mirrors  the  life  of  ancient 
days  ( De  Or.  I,  193).  For  the  most  part  unusual  words  are 
archaic  words  now  obsolete.  In  the  use  of  such  obsolete  words 
the  poets  have  greater  license  than  the  orators.  Yet  in  prose 
such  a  poetic  word  occasionally  has  dignity.41 

I  turn  next  to  the  coinage  of  words.  This  matter  I  have 
discussed  in  my  Lucilius  and  Horace.*2  It  is  necessary  here  only 
to  call  the  attention  of  my  readers  to  that  passage.  One  point 
of  difference,  however,  between  Cicero’s  judgment  and  Horace’s 
is  so  important  as  to  demand  repetition.  Cicero,  owing  to  his 
greater  sympathy  with  earlier  Latin  poetry  and  its  freer  use  of 
such  compounds,  sets  no  limit  upon  the  formation  of  compounds 

40  Again  in  the  Orator  36  the  statement  is  made  that  one  is  pleased  with  Ennius  because  he 
does  not  deviate  from  the  common  range  of  diction.  This  judgment  is  true  only  in  comparison  with 
Pacuvius,  for  Skutsch  has  shown  that  Ennius  does  have  an  abundance  of  archaisms,  neologisms, 
and  Grecisms,  (article  “Ennius”  in P.-W.  V,  2624).  On  the  other  hand  he  is  less  free  in  the  use  of 
bold  compounds  than  is  Pacuvius. 

41  De  Oratore  III,  153.  Cf.  Orator  80.  Quintilian’s  judgment  coincides  with  that  of  Cicero 
n  giving  greater  freedom  to  the  poets  (X,  1, 28  and  VIII,  6, 17).  On  the  other  hand,  in  the  matter 
of  rhythm  and  metre  a  more  exacting  standard  is  imposed  upon  the  poet  (De  Or.  Ill,  192). 

42  Pp.  453  ff.  The  two  categories  are  of  course  actual  invention  and  the  building  up  of  new 
compounds.  Cf.  De  Oratore  III,  154,  and  Orator  68. 
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except  the  claims  of  good  sense.  Horace  is  in  sympathy  rather 
with  the  more  puristic  standards  of  the  Augustan  age.  There¬ 
fore  he  limits  the  use  of  compounds  to  such  Latin  examples  as 
are  formed  on  Greek  models.  Moreover  in  his  own  practice 
in  the  matter  of  compounds  he  observes  his  own  principles,  as 
Heinze-Kiessling  show.43  In  view  of  the  conventional  com¬ 
plaints  of  poets  and  orators  as  to  the  poverty  of  the  Latin 
language  in  comparison  with  Greek,44  it  is  interesting  to  note 
that  Cicero  at  times  emphasizes  the  resources  of  the  Latin 
language  as  superior  to  the  Greek.  Thus  in  the  De  Oratore 
II,  18  it  is  pointed  out  that  the  Greek  language  has  no  exact 
equivalent  for  the  Latin  ineptus.  In  the  Tusculan  Disputations 
II,  15,  35,  we  have  a  rather  satirical  discussion  of  the  superi¬ 
ority  of  the  Latin  over  the  Greek  in  having  such  nicely  differ¬ 
entiated  synonyms  as  laborare  and  dolere.  Cicero’s  own  usage 
in  the  matter  of  interlarding  Latin  with  Greek  has  been  clearly 
stated  by  himself  in  the  De  Officiis,  I,  111,  where  “the  integrity 
of  the  language  is  taken  as  a  model  of  the  moral  harmony  of 
life.”  On  the  other  hand,  in  his  informal  letters  Cicero  admits 
Greek  words  with  a  freedom  which  must  have  approximated 
that  of  the  satires  of  Lucilius.45  Again,  Cicero  in  the  Orator 
68,  a  passage  in  which  he  freely  grants  to  poets  a  more  generous 
freedom  than  to  prose  writers  in  the  coinage  of  w-ords,  points 
out  that  even  the  poets  in  this  matter  sometimes  sacrifice 
substance  to  sound.46  Horace  discusses  verba  novata  in  the  Ars 
Poetica  (50-59).  He  treats  the  verba  inusitata  much  more  fully 
in  the  corresponding  passage  on  euXoyri  6vo/jl6.tuv  in  his  Epistles 
II,  2,  115  ff.  In  the  Ars  Poetica  he  alludes  to  them  only  in 
summary  (70-73).  Finally  a  word  on  the  question  of  meta- 

13  For  further  discussion  of  the  matter  cf.  Quintilian,  Vlll,  3,  33,  and  II,  14, 1.  On  Horace’s 
attitude  towards  Greek  in  general  and  the  habit  of  interlarding  Latin  with  Greek,  cf.  Sal.  I,  10, 
20-35,  and  Lucilius  and  Horace,  pp.  338-341. 

M  Lucretius,  De  Rerum  Xatura,  I,  832,  and  III,  260. 

45  Cf.  Kroll’s  note  on  Orator  36:  xerpaxTnp  introduced  with  a  modifying  phrase.  Cicero  uses 
Greek  terms  without  such  modifying  phrases  only  in  his  letters  where  he  uses  about  850  words. 
Marx’s  index  of  Lucilius  lists  182  words,  but  some  of  these  were  not  naturalized  in  Latin.  Cf. 
Laurand,  Dudes  sur  le  style  des  discours  de  Cicero,  Paris,  1907,  p.  73. 

44  Kroll  in  his  note  on  this  passage  shows  that  Cicero  was  familiar  with  the  debate  between 
the  partisans  of  sound  and  content  as  carried  on  by'  Philodemus  and  the  Hellenistic  rhetoricians 
and  their  successors.  Cf.  Dio,  XII,  409;  Gomperz,  Silzber.  Wien.  Akad.  123,  VI. 
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phorical  language.  In  Cicero's  Orator  and  Horace's  Ars  Poetica 
(pp.  26-27)  I  laid  emphasis  on  the  virtual  absence  of  any 
discussion  of  metaphorical  language  in  Horace’s  critical  works 
in  contradistinction  to  the  rather  detailed  discussion  of  meta¬ 
phor,  the  axwara  Xe£ews  and  the  axw^-ra  diavoLas  in  Cicero’s 
Orator  81-86  and  De  Oratore  III,  155-170;  202-207.  On  the 
other  hand  I  pointed  out  that  Horace  lays  great  stress  on  the 
use  of  callida  iunctura  as  a  tool  of  the  ars  ornate  dicendi.  I  did 
not,  however,  touch  on  the  fact  that  to  some  extent  metaphori¬ 
cal  language  is  involved  in  the  formation  of  such  striking  com¬ 
binations  of  words,  rhythms,  sounds.  Kroll  in  his  note  on 
Orator  77  quotes  some  examples  of  such  metaphors.  It  would 
be  interesting  to  pursue  that  search  further.  It  seems  hardly 
necessary  to  insist  that  both  men  are  analogists  rather  than 
anomalists  and  stress  the  importance  of  usage.47 

The  interpretation  of  the  lines  in  the  Ars  Poetica  from 
73  to  lllis  extraordinarily  difficult.  As  I  have  somewhat  modified 
the  position  which  I  took  in  my  former  article,  Cicero's  Orator 
and  Horace's  Ars  Poetica  (pp.  28-33),  I  must  begin  with  a 
closer  analysis  of  Horace’s  argument.  If  I  am  correct  this 
revision  of  judgment  will  set  forth  the  boundary  marks  of  the 
topics  treated  in  somewhat  clearer  fashion. 

In  the  first  place  I  believe  that  Norden48  is  correct  in 
holding  that  Horace  follows  his  treatment  of  the  e/cXoyr)  ovopdrwv, 
or  choice  of  words,  by  the  rubric  which  may  be  appropriately 
denominated  de  verbis  continuatis  with  Norden,  or  vices  with 
Horace,  in  line  86.  This  rubric  discussed  the  relation  and  the 
modification  of  the  vocabulary  selected  according  to  the  slowly 
evolving  metrical  demands  of  the  genres  of  epic,  elegy,  the 
various  genres  employing  iambic,  comedy,  tragic  dialogue,  the 
melic  metres  employed  in  hymns,  ewivULa,  epuriKa  ( iuvenum 
curas),  <jko\lo.  (libera  vina).  All  the  varying  metrical  forms  are 
summed  up,  however,  by  Horace  in  the  first  part  of  line  86  by 
descriptas  servare  vices.  Clearly  then  this  line  is  the  keynote 


47  Consuetudo.  Cf.  A.  P.  70-73  and  Cicero’s  De  Oratore  III,  ISO. 

48  Op.  cit.,  p.  492. 
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upon  which  depends  tie  interpretation  of  lines  73 — S5  which 
dive  preceded.  and  oi  lines  57-100  which  follow.45 

In  conformity  with  the  same  sequence  it  is  interesting  to 
notice  that  Cicero  in  the  Orator  speaks  of  the  e/Acn  -  ovoparav 
in  154.  the  lwnina  * 'trior  in  155.  the  lamina  senieniiarum  in 
156-139.  After  a  -digression  upon  the  question  of  whether  the 
knowledge  o:  the  -e\va.  prjropLnc.1  is  becoming  for  a  Roman 
senator  140-14S  .  he  then  turns  149-236  to  a  consideration 
oi  the  veria  coniinuMc  or  oivSecns  bvouz-^r.  that  is.  to  the  laws 
governing  prose  rhythm.  This  corresponds,  of  course,  for  the 
orator  to  Horace's  treatment  of  metre  for  the  poet.  Similarly  in 
the  De  Oraiore  Cicero  treats  the  ec\o*>-  ovopa-^v  in  ILL  149-170; 
the  ovv&tms  dvopar^v  in  171—172.  the  numerus  et  forma  (as  he 
calls  it  in  1  '5-199.  that  is.  the  modulation  and  harmonious 
structure  of  words.  This  las:  section,  of  course,  as  is  revealed 
by  a  comparative  analysis,  furnishes  the  general  foundation  for 
the  more  technical  analysis  of  prose  rhythm  later  developed  in 
the  Orator  149-236  ...  In  his  summary  of  his  argument  on  these 
rubrics  199  he  refers  to  eaXoyr  bvopa-xv  as  de  singular  urn  laude 
verborum ;  to  oimOetns  arojuL-nsv  as  de  comunctioae;  to  the  vices 
numerorum  as  de  numero  aique  forma.  He  then  continues  as 
follows  .199): 

sed  sa  haMtnm  er.ar  orationis  et  quasi  colorem  aliquem  reqniritis,  est  et 
plena  quae  daw.  sed  tamer  teres,  et  teams,  non  sine  nerds  ac  vinbns.  et  ea.  quae 
paniceps  utrrusque  generis  cuaian  mediocritare  laudator.  His  tribus  rgnris 
~  hi  ere  quid  am  venastatis  non  fnco  inlitus.  sed  sanguine  diffusns  debet  color. 

Here  the  reference  is,  of  course,  to  the  three  forms  of  discourse, 
the  plain,  the  middle,  and  the  grand.50  By  habitus  Cicero  seems 
to  refer  to  the  general  character,  by  color  to  the  general  tone 
of  these  three  genres.  So  Horace  immediately  finishes  out  line 

<l  Iz  :bi?  dine  I  daonld  read  Trim  tie  MSS  descripias  and  n ske  the  term  dcscripiar  semnre 
rizz:  refer  t:  me  metricsl  latr  of  the  rez_re  just  described.  Since  vices  in  itself  snmeientiy  entd-isizes 
me  diverse  enaihilian  of  the  metrical  genre  corresponding  to  the  variation  in  the  subject  matter  I 
ci*.  see  zia  reason  for  srhsti mring  iiscripias.  As  Her-  siy:  vices  =vioes  numerprvm. 

These  metrics.  iiv7?  dscoHEsed  try  ttie  e'vpe-z—  oi  the  vari  ors  genres.  or  of  popular  growth,  must  be 
coserret  server  e—oisennvre  dj  me  sroseciieni  poets  ~hc  must  folicrvr  tbe  metrical  trsdirion. 
h otice  that  ir  2ne  "4  is  ascii  the  metrical  law  goes  bs.dk  to  Homer  himself,  who  empirically 
estsidisoet  me  dscrrbc  hesaanefber  as  me  metrics]  form  for  epic. 

m  CL  V»Trro*  zb.  Idc..  and  irtrodocriom  p.  6L 
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86  by  adding  operumque  colores  ( =  non  fuco  inlitus  sed  sanguine 
dijjusus  color).  But  whereas  in  prose  color  is  applied  to  the 
three  styles,  in  poetry  it  applies  rather  to  the  genre  of  tragedy, 
which  in  certain  aspects  corresponds  to  the  genus  sublime,  satyr 
drama,  which  corresponds  to  the  genus  mediocre,  and  comedy, 
which  corresponds  to  the  genus  tenue.  Horace  postpones  the 
treatment  of  satyr  drama  to  lines  220-250,  but  immediately 
takes  up  the  consideration  of  what  we  may  describe  as  the 
color  comicus  and  the  color  tragicus.  If,  however,  we  would  gain 
a  correct  analysis  of  the  treatment  of  these  operum  colores  it  is 
essential  to  understand  that  for  both  Cicero  and  Horace  the 
whole  doctrine  is  virtually  a  corollary  of  the  larger  doctrine  of 
to  7r peirov.61  Thus  Horace  at  once  proceeds  to  apply  the  doctrine 
to  what,  borrowing  from  Cicero,  we  might  call  the  habitus 
comoediae  et  tragoediae,  that  is,  the  general  character  of  comedy 
and  tragedy.  His  doctrine  agrees  with  that  of  Cicero  that  qua 
habitus  both  genres  have  a  prevailing  complexion  sanguine 
difusus  color.  Cicero  does  not  elaborate  upon  this  point  in  the 
De  Oratore  but  in  the  De  Optimo  Genere  Oratorum,  I,  1,  he  says: 
et  in  tragoedia  comicum  vitiosum  est  et  in  comoedia  turpe  tragi- 
cum ,62  With  this  compare  Horace,  line  89: 

versibus  exponi  tragicis  res  comica  non  vult. 

So  also  tragedy,  in  accordance  with  the  doctrines  of  Theophras¬ 
tus,  is  the  ijpwt/cTjs  rvxns  irepLaTacns,  while  comedy  is  defined  as 
ibuATLK(hv  ( privatorum )  irpa.ypa.Twv  aKLvdvvos  irepioxv-  This  is 
illustrated  by  the  banquet  of  Thyestes  which  should  not  be 
treated  in  a  metrical  form  suggestive  of  a  banquet  of  a  senex 
privatus  on  the  comic  stage.53 

Horace,  in  passing  to  the  treatment  of  individual  passages 
in  comedy  and  tragedy,  ties  his  treatment  up  with  what  has 
preceded  by  a  clear  reference  to  to  irp'eirov  in  line  92: 

singula  quaeque  locum  teneant  sortita  decenter. 

51  So  far  we  have  been  dealing,  though  this  is  not  explicitly  stated,  with  the  aspect  of 
ri  irp'enov  which  looks  toward  the  unity  of  the  whole.  For  this  aspect  of  r A  wptirov,  color  operum  is 
here  virtually  synonymous.  Cicero  goes  on  in  200  to  declare:  sic  verbis  quidem  ad  aplam  compo- 
sitionem  et  decenliam,  sententiis  vero  ad  gravitalem  oralionis  ulatur.  Cf.  supra,  pp.  55-56. 

62  E.g.,  Donatus  on  Adelphoe  638. 

.  13  Diomedes,  p.  488K.  Cf.  Heinze-Kiessling,*  note  on  89. 
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Obviously  this  refers  to  that  aspect  of  to  irpeirov  which  I  have 
called  to  irpeirov  nad’  eKaorov  irpooccirov  nal  irpaypa.  So  the  angry 
Chremes  on  the  comic  stage  in  keeping  with  the  law  of  to  irpeirov 
rises  to  the  language  of  tragedy,  while  the  pathetic  Telephus 
and  Peleus  descend  to  the  colloquial  language  of  the  plain  style. 

Horace  has  no  treatment  of  the  axwa.T a  <5ia voias  and 
o-xwa™  briefly  sketched  by  Cicero  in  the  succeeding 

sections  (II,  202-207).  In  208,  however,  Cicero  turns  again  to  the 
doctrine  of  to  irpeirov  which  is  taken  up  in  some  detail  in  210- 
215,  and  then  goes  on  to  actio  in  216-227.  His  transitional 
sentence  in  210  deserves  quotation: 

Quamobrem,  quoniam  de  ornatu  omni  orationis  sunt  omnes,  si  non  pate- 
facti,  et  certe  commonstrati  loci,  nunc  quid  aptum  sit,  hoc  est,  quid  maxime 
deceat  in  oratione  videamus. 

All  these  various  applications  of  to  irpeirov  are  applied  by 
Horace  to  the  genres  of  comedy  and  tragedy  from  the  minute 
entries  into  which  he  subdivides  to  irpeirov,  first  to  the  auditor 
or  spectator  (98);  second,  in  accordance  with  the  poetic  tech¬ 
nique  of  the  genres  which  must  be  both  pulchra  and  dulcia  (99) : 

non  satis  est  pulchra  esse  poemata,  dulcia  sunto. 

With  this  I  shall  compare  Cicero’s  injunction  (III,  212): 

Itaque  hoc  loco  nihil  sane  est  quod  praecipi  posse  videatur,  nisi  ut  figuram 
orationis  plenioris  et  tenuioris  et  item  illius  mediocris  ad  id,  quod  agemus, 
adcommodatam  deligamus. 

For  here,  as  a  comparison  with  the  doctrines  of  Dionysius  of 
Halicarnassus  (7r.  crvvOeoew  ovop.  12)  shows,  to  r)8v  or  venustas 
largely  depends  on  the  congruity  between  content' and  expres¬ 
sion.  So  again  in  his  De  Officiis  I,  130,  and  therefore  derived 
from  Panaetius,  we  read: 

pulchritudinis  duo  genera,  quorum  in  altero  venustas  sit,  in  altero  dignitas. 

On  the  other  hand,  Horace  has  already  begun  to  relate 
the  harmonious  congruity  between  form  and  content  first  to 
the  doctrine  of  i/vxayoryda  in  line  99,  then  to  the  doctrine  of 
irbOos  in  lines  100-106.  The  effects  of  congruity  between  the 
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expression  of  emotion  and  facial  expression  are  communicated 
to  the  auditors.  Incongruity  between  the  emotion  and  facial 
expression  produces  a  counter  emotion.  The  emotional  rules  for 
this  congruity  are  then  briefly  given  in  105-107.  In  lines  108- 
110  the  rules  for  actio  or  delivery  into  which  rubric,  as  I  have 
shown  in  my  Cicero's  Orator  and  Horace’s  Ars  Poetica  (pp.  30-34) 
we  have  insensibly  moved,  are  set  forth  from  the  point  of  view 
of  the  Stoic  theory  of  the  physiology  of  the  emotions54  as  being 
the  outward  expression  through  the  aid  of  the  tongue  (the 
interpreter  of  our  innermost  feelings)  of  our  natural  emotions. 
For  in  a  truly  classic  art,  feeling,  thought,  and  expression  are 
fused. 

Lines  108-113,  while  dealing  primarily  with  actio,  yet  form 
a  sort  of  fluid  transition  to  the  doctrine  of  the  \e£is  -iradrjTiKri. 
In  the  same  way  actio  is  implicated  in  its  interrelations  with  the 
operurn  colores  as  early  as  93-107  which  in  a  similar  manner 
form  a  passage  of  smooth  and  continuous  texture.  I  have 
already  emphasized  in  my  previous  study  the  relation  which 
through  actio  binds  the  emotions  of  the  heart  to  the  instruments 
of  emotional  expression,  the  face,  the  tongue,  the  gesture.  That 
Cicero’s  rubric  of  actio  in  the  De  Oratore  is  a  formulation  of  the 
same  essential  concepts  as  that  of  the  Orator  becomes  clear 
from  such  a  statement  as  that  in  III,  216: 

Omnis  enim  motus  animi  suum  quendamanaturahabetvoltumetsonumet 
gestum;  corpusque  totum  hominis  et  eius  omnis  voltus  omnesque  voces,  ut  nervi 
in  fidibus,  ita  sonant,  ut  a  motu  animi  quoque  sunt  pulsae. 

How  closely  actio  was  supposed  to  be  knit  to  the  doctrine  of  the 
operum  colores  is  perhaps  illustrated  by  De  Oratore  III,  217 
where  Cicero  says  after  speaking  of  the  tones  of  the  voice 
appropriate  to  the  expression  of  the  different  emotions: 

nullum  est  enim  horum  generum,  quod  non  arte  ac  moderatione  tractetur. 
Hi  sunt  actori,  ut  pictori,  expositi  ad  variandum  colores. 

He  then  describes  the  tones  suited  for  anger  (cf.  Ars  Poetica  94), 
pity,  fear,  energy,  pleasure,  annoyance  (217-219). 


64  Cf.  Heinze-Kiessling*  note  on  108. 
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The  discussion  of  the  management  of  the  vox,  of  motus,  of 
voltus,  is  essentially  the  same  as  that  of  Orator  59  and  60.55 
The  discussion  of  the  management  of  the  voice  to  indicate  the 
different  emotions  is  however  more  fully  illustrated  from  the 
drama  in  the  De  Oratore  217-219. 

I  turn  now  to  the  part  which  the  supplementary  doctrines 
of  fjdos  and  irados  play  in  the  De  Oratore  of  Cicero  and  the  poetical 
theories  of  Horace.  The  point  of  view  of  both  writers  is  derived 
in  ultimate  analysis  from  the  discussion  of  the  r]0u<r)  Xe£is  and  the 
TradriTLKri  in  Aristotle’s  Rhetoric  III,  7,  where  the  two 
categories  are  treated  under  the  doctrine  of  to  irptirov.  Later 
rhetorical  theory  widened  very  much  the  earlier  Aristotelian 
conceptions.  In  my  Cicero's  Orator  and  Horace's  Ars  Poetica, 
(p.  34),  I  discussed  in  detail  the  relation  of  fjdos  and  Tados  to  the 
officia  oratoris  et  poetae;  of  the  relation  of  fjdos  to  the  sermo, 
which  with  comedy  is  the  best  known  type  of  the  genus  tenue  or 
plain  style;  the  relation  of  7rd0os  to  contentio,  epic,  and  tragedy, 
the  best  known  types  of  the  grand  style.  This  discussion  was 
based  largely  on  Miss  Grant’s  dissertation,  The  Ancient  Rhetor¬ 
ical  Theories  of  the  Laughable,  since  published.56 

Naturally  such  command  over  the  emotions  of  the  judge 
or  audience  can  be  obtained  only  by  a  thorough  study  of  the 
psychology  of  the  emotions.  On  the  one  hand,  therefore, 
Cicero’s  doctrine  is  to  be  related  to  the  Aoyos  irpos  tovs  aKpoaras. 
On  the  other  hand,  Cicero  must  clearly  define  the  place  which 
psychology  has  in  the  training  of  the  orator.57  We  have  seen  the 
importance  of  philosophy  in  general  in  relation  to  the  study  of 
rhetoric.58  Here  I  shall  quote  only  a  few  passages  that  bring  out 
the  relation  of  psychology,  a  branch  of  philosophy,  to  fjdos  and 
irados.  In  De  Oratore  I,  17,  Cicero,  speaking  in  his  own  person, 
sketches  the  more  general  studies  prerequisite  for  the  good 
orator: 

66  Cf.  Cicero's  Orator  and  Horace’s  Ars  Poetica,  p.  31. 

6*  University  of  Wisconsin  Studies  in  Language  and  Literature,  21.  On  ijOos  and  aOos  see 
pp.  73-77  especially. 

67  Cf.  Plato’s  Phaedrus  270  for  an  important  discussion  upon  the  psychological  basis  for 
rhetoric. 

s8  Supra,  p.  26-33. 
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Est  enim  et  scientia  comprehendenda  rerum  plurimarum,  sine  qua  ver- 
borum  volubilitas  inanis  atque  inridenda  est,  et  ipsa  oratio  conformanda  non 
solum  electione,  sed  etiam  constructione  verborum,  et  omnes  animorum  motus, 
quos  hominum  generi  rerum  natura  tribuit,  penitus  pernoscendi,  quod  omnis 
vis  ratioque  dicendi  in  eorum,  qui  audiunt,  mentibus  aut  sedandis  aut  excitandis 
expromenda  est. 

Again  in  I,  53  Crassus  declares: 

Quae  nisi  qui  naturas  hominum  vimque  omnem  humanitatis  causasque 
eas,  quibus  mentes  aut  incitantur  aut  reflectuntur,  penitus  perspexerit,  dicendo 
quod  volet  perficere  non  poterit. 

Later  on  in  the  same  book  (87),  both  fjdos  and  n ados  are  clearly 
referred  to: 

caput  enim  esse  arbitratur  oratoris,  ut  et  ipse  eis,  apud  quos  ageret,  talis, 
qualem  se  esse  optaret,  videretur;  id  fieri  vitae  dignitate  .  .  .  .  et  uti  ei  qui 
audirent  sic  adficerentur  animis,  ut  eos  adfici  vellet  orator;  quod  item  fieri 
nullo  modo  posse,  nisi  cognosset  is,  qui  diceret,  quot  modis  hominum  mentes 
et  quibus  et  quo  genere  orationis  in  quamque  partem  moverentur;  haec  autem 
esse  penitus  in  media  philosophia  retrusa  atque  abdita,  quae  isti  rhetores  ne 
primoribus  quidem  labris  attigissent. 

Cicero’s  principal  discussion  of  f/dos  in  the  De  Oratore  is  to 
be  found  in  II,  178-184.  This  is  immediately  followed  by  a 
discussion  of  irados  (185-2  1  6).59  Cicero’s  argument  in  these 
passages  is  so  concisely  summarized  by  Miss  Grant  that  I  shall 
content  myself  with  the  quotation,  with  a  few  supplementary 
passages  in  the  footnotes,  of  her  analysis: 

“The  main  points  in  these  paragraphs  are  as  follows:  It 
is  of  great  value  to  the  orator  to  be  able  to  win  the  favor  of  the 
audience;  consequently  his  speech  should  show  him  to  be 
generous,  merciful,  just  and  upright,  in  possession  of  such 
qualities  as  would  conciliate  the  audience  to  him.  This  is  fjdos 
(Or.  128)  or  commendatio  (De  Oratore  II,  20).  The  most  im¬ 
portant  function  of  the  orator  consists  however  in  Cicero’s 
opinion  in  the  exciting  of  the  emotions,  ir adr)  (Or.  128)  or  conci- 
tatio,  (De  Or.  II,  201),  for  men’s  judgments  are  influenced  far 
more  by  hatred  or  love  or  greed  or  anger  than  by  the  mere 
statement  of  the  truth  (De  Or.  II,  178,  183,  185).  These  emo- 


6#  The  same  topics  are  treated  much  more  briefly  in  the  Orator  128. 
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tions  must  be  felt  by  the  orator  himself  or  otherwise  the  effect 

will  be  lost . The  discussion  of  fjdos  and  wados  concludes 

with  the  statement  that  the  opponents’  appeals  to  the  emotions 
must  be  met  by  exciting  the  opposite  emotions;  conciliation 
should  be  met  by  passion,  passion  by  conciliation.  Then 
follows  (216)  the  discussion  of  wit;  laughter  ....  is  an  excellent 
means  of  counteracting  the  emotions  which  the  opponent  may 

have  excited . It  is  clear  that  Cicero  had  the  fjdos  of  the 

speech  in  mind  when  he  wrote  the  section  on  the  uses  of  wit  to 
the  orator.”60 

Now  Horace’s  theory  of  fjdos  is  in  essential  harmony  with 
Cicero’s,  due  regard  being  had  to  the  differentiation  in  content 
and  tone  of  the  epic  and  dramatic  genres  from  oratory.  The 
orator  appeals  directly  to  judge  and  audience  through  the  fjdos 
of  his  own  character  and  the  fjdos  of  the  speech.  The  poet, 
especially  the  dramatic  poet,  must  let  his  own  fjdos  be  refracted, 
so  to  speak,  from  the  fjdos  of  his  characters,  but  he  must  so 
inject  such  an  fjdos  into  these  fictitious  characters  that  they  will 
of  themselves  win  the  favor  of  the  audience.  Horace’s  doctrine 
of  fjdos  is  indeed  in  conformity  wdth  the  doctrines  of  Aristotle, 
Hellenistic  rhetoric,  and  Cicero.  One  may  apply  as  well  to 
literature  in  general  as  to  oratory  Cicero’s  description  of  fjdos 
(Or.  128)  as  ad  naturas  et  ad  mores  et  ad  omnem  vitam  consuetu- 
dinem  paratum. 

Thus  in  accordance  with  Cicero’s  injunction  in  the  De 
Officiis  (I,  122-123),  Horace  in  114-118  gives  us  a  classification 
related  to  that  of  Dionysius  (which  supplements  that  of 
Aristotle)  by  Wvrj  (Horace’s  Colchus  an  Assyrius  Thebis  nutritus 
an  Argis  118),  fjXudai  ( maturusne  senex  an  adhuc  florente  inventa 
fervidus  115),  eiviTrjhevaeis  ( mercatorne  vagus ,  cultorve  virentis 
agelli  117).  Similarly  in  the  Ars  Poetica  we  have  a  series  of 
patterns  for  the  delineation  of  the  four  stages  of  man,  the  puer 
(158-160),  the  adulescens  (161-165),  the  vir  (166-168),  the  senex 
(169-174).  And  Horace  in  accordance  with  the  injunctions  of 
to  irpeirov  explicitly  declares  in  178: 

«° 1  should  add  to  this  summary  only  the  injunction  that  conciliatory  language  should  be 
alternate  with  emotional  passages  (212),  and  that  the  speaker  must  not  hurry  into  or  over  the 
latter  (213-214). 
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semper  in  adiunctis  aevoque  morabimur  aptis. 

Here  also  we  have  that  aspect  of  to  irpeirov  which  looks  especially 
to  the  variety  of  life  (to  vpkirov  repos  laacrrov  rrpoaonrov  ical  Tpaypa). 
These  ages  are  of  course  represented  most  commonly  upon  the 
stage  of  New  Comedy.  Between  these  two  passages  on  fjdos 
Horace  has  inserted  another  passage  (120-124)  which  clearly 
mirrors  the  influence  on  character  of  the  consuming  master 
passions.  The  epithets  which  he  applies  to  these  tragic  types 
correspond  essentially  to  Cicero’s  designation  in  the  Orator  128 
of  the  grand  style  (i.e.,  that  of  epic  and  tragedy)  as  vehemens, 
incensum,  incitatum.  In  this  connection  we  must  not  forget  that 
in  the  lines  on  actio  the  supplementary  doctrines  of  ffdos  and 
Trades  play  an  important  part,  as  for  instance  in  the  language 
appropriate  for  a  description  of  the  cena  of  Thyestes  (91),  or 
the  passion  of  the  angry  Chremes  of  comedy  which  temporarily 
reaches  the  heights  of  tragedy  (94),  of  the  pathetic  Telephus 
and  Peleus  whose  utterances  sink  to  the  simple  pathos  of  fact 
so  effective  in  the  plain  style.  In  all  such  matters  the  doctrine 
of  to  Tpkirov  will  determine  the  prevailing  pattern  of  our  speech. 
As  Horace  says  in  104-105: 

male  si  mandata  loqueris, 
aut  dormitabo  aut  ridebo. 

Similarly  Antonius  in  II,  205  declares  that  his  first  con¬ 
sideration  is  whether  the  minds  of  the  audience  should  be 
excited  at  all,  for  we  must  take  care  ne  aut  inrisione  aut  odio 
digni  putemur,  si  aut  tragoedias  agamus  in  nugis  aut  convellere 
adoriamur  ea,  quae  non  possint  commoveri. 

The  somewhat  loose  analogy  between  the  different  styles 
of  oratory  and  the  different  types  of  drama  I  have  sufficiently 
discussed  in  my  Cicero’s  Orator  and  Horace’s  Ars  Poetica  (pp.  38- 
45).  Naturally  the  development  of  the  three  styles,  plain, 
middle,  and  grand,  lies  closer  to  Cicero’s  immediate  purpose 
in  the  Orator  which  is  controversial  in  nature,  than  in  the 
more  urbane  and  otiose  treatise  of  the  De  Oratore.  It  plays  here 
a  relatively  minor  role.  In  book  III,  199,  after  having  discussed 
the  4kXo7?)  ovoparuv  in  149-170,  de  coniunctione  or  ovvQmis  ovo- 
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paruv  in  171-172,  de  numero  atque  forma  in  173-199  Cicero 
devotes  a  single  chapter  (52)  to  a  brief  statement  of  the  doctrine 
of  the  three  styles.  In  the  Orator ,  on  the  other  hand,  this 
doctrine  is  treated  at  length  from  76  to  112  and  is  closely  con¬ 
nected  with  the  three  officia  oratoris,  probare,  delectare,  flectere. 

In  the  passage  in  the  De  Oratore  III,  199  Cicero  asserts 
that  a  speech  has  a  sort  of  general  character  and  tone,  and 
describes  the  three  general  oratorical  characters  which  must  be 
at  the  command  of  the  orator.  These  are  first  the  type  which  is 
plena  but  teres  (i.e.,  the  grand  style),  second  the  type  which  is 
tenuis  but  not  sine  nervis  ac  viribus  (the  plain  style  or  genus 
tenue ),  and  third  ea  quae  particeps  utriusque  generis  quadam 
mediocritate  laudatur  (the  middle  style).  These  three  must  be 
permeated,  not  externally  adorned,  by  an  attractive  charm. 
The  orator  should  be  at  home  in  all  three  styles  (200): 

Turn  denique  his  nobis  orator  ita  conformandus  est  et  verbis  et  sententiis, 
ut  ei,  qui  in  armorum  tractatione  versantur,  ut,  quem  ad  modum  qui  utuntur 
armis  aut  palaestra,  non  solum  sibi  vitandi  aut  feriendi  rationem  esse  habendam 
putant,  sed  etiam,  ut  cum  venustate  moveantur,  sic  verbis  quidem  ad  aptam 
compositionem  et  decentiam,  sententiis  vero  ad  gravitatem  orationis  utatur. 

The  binding  of  the  doctrine  of  the  officia  oratoris,  the  three 
styles,  and  to  irpe-irov  has  already  been  discussed.  We  have  also 
seen  that  Cicero  continually  lays  the  greatest  stress  on  movere 
in  his  treatment  of  the  three  official  This  emphasis  will  of 
course  give  weight  to  the  irad-pTiKi]  since  the  aim  of  irados  is 
to  move  the  judge,  and  consequently  the  grand  style,  most 
adapted  to  emotional  effects,  is  often  stressed. 

The  grand  style  must  start  from  the  ground  and  rise  to  the 
height  it  seeks  to  maintain  consistently.  It  follows,  therefore, 
that  it  accepts  as  a  point  of  departure  three  of  the  homely 
virtues  of  the  plain  style,  Latinitas,  claritas,  to  irpeirov.  It  does 
not,  however,  except  for  incidental  purposes,  as  in  the  sticho- 
mythies  of  tragedy,  accept  brevity,  nor  does  it  confine  itself  so 
closely  to  the  use  of  ovopara  Kvpia.  TldOos  requires  a  certain 
sweep  or  amplificatio  ( De  Oratore  II,  215): 


81  Cf.  supra,  pp.  89-98. 
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Qua  re  qui  aut  breviter  aut  summisse  dicunt  docere  iudicem  possunt, 
commovere  non  possunt:  in  quo  sunt  omnia. 

The  more  restrained  Horace,  who  as  a  writer  of  satire  is  most 
experienced  in  the  nuances  of  the  plain  style,  sets  higher  store 
by  brevity  than  does  Cicero.  He  sets  the  function  of  docere 
higher  and  mover e  lower  in  the  scale.  In  the  Ars  Poetica  335  ff. 
he  declares: 


quidquid  praecipies,  esto  brevis,  ut  cito  dicta 
percipiant  animi  dociles  teneantque  fideles: 
omne  supervacuum  pleno  de  pectore  manat. 

If  we  compare  these  lines  with  the  quotation  from  Cicero  just 
above,  it  will  be  seen  that  both  Cicero  and  Horace  are  in 
agreement  in  emphasizing  brevity  in  connection  with  the 
function  of  docere.  Horace,  however,  who  is  averse  from 
emotional  effects  makes  but  little  use  of  amplificatio.  In  this 
he  differs  widely  from  Juvenal,  as  Miss  Scott  has  shown.62  So 
Horace  does  not  discuss  the  figures  of  speech,  since  in  stylistic 
theory  he  in  the  main  affects  the  use  of  words  in  their  literal 
meaning  ( verba  pur  a,  dominantia,  Kvpia). 

In  accordance  with  Cicero’s  sympathetic  leaning  toward  the 
grand  style,  we  shall  expect  to  find  in  our  last  topic,  some  relation 
between  the  ars  ornate  dicendi  (III,  76)  and  the  divinity  of  the 
perfect  orator.  Horace’s  ideal  is  somewhat  different. 


*2  The  Grand  Style  in  the  Satires  of  Juvenal,  Smith  College  Classical  Studies,  No.  8,  1927, 
pp.  37  ff.;  42  ff.;  111. 


CHAPTER  IV 

PERFECT  POET  AND  PERFECT  ORATOR 


Humanly  speaking,  the  perfect  orator,  (or  the  perfect  poet) 
is  the  one  who  in  his  works  most  perfectly  realizes  the  result 
of  a  nice  adjustment  between  the  conflicting  claims  of  4>vo is, 
neXerri,  and  kmarrinTj.  Platonically  (and  Stoically  speaking)  the 
perfect  orator  (or  the  perfect  poet)  is  an  ideal  brought  down 
from  the  austere  heights  of  philosophy  to  the  shifting  lights  and 
shadows  of  rhetoric  and  poetics.  The  mediating  doctrine  of 
to  Trpeirov  here  also  exercises  a  strong  influence  between  the  world 
of  ideas,  of  absolutes,  of  perfection,  and  the  imperfect,  failing, 
struggling,  and  aspiring  world  of  human  effort.  As  we  have 
seen  one  of  its  facets  is  turned  toward  the  world  of  Platonic 
absolutes,  viz.,  to  irpkirov  Kara  rr^v  aocplav,  the  other  toward  the 
changing  world  of  man,  TO  Trpeirov  Trpos  tKaorov  irpoeonrov  Kal 
irpaypa.1  Cicero  recognizes  this  two-fold  orientation  for  the 
orator  and  Horace  for  the  poet.  Thus  in  the  introductory 
chapters  of  the  Orator  3-6  Cicero  expresses  the  difficulty 
of  describing  the  perfect  orator  and  the  fear  that  the  very 
attempt  may  deter  worthy  aspirants.  He  remembers,  however, 
that  even  in  the  case  of  philosophy,  a  \6yos  Trpos  to  rpaypa, 
the  sweep  of  Plato  did  not  deter  Aristotle,  hence  the  doctrine 
of  the  utility  or  at  least  the  permissibility  of  the  mediocris 
orator  in  the  field  of  oratory,  which  is  after  all  a  \6yos  Trpos 
tovs  aKpoaras,  and  which  is  therefore  addressed  to  the  passions, 
thoughts,  and  emotions  of  the  multitude.  But  what  of  the 
malus  orator  and  the  malus  poeta,  and  are  the  fields  of  poetry 
ripe  for  the  gleaning  of  the  mediocris  poeta  as  those  of  oratory 
are  for  the  mediocris  orator ?  I  wish  first  to  consider  in  this  final 
chapter  the  whole  question  of  the  difference  in  orientation 
between  poetry  and  oratory;  second  to  consider  what  results 
this  difference  of  orientation  has  upon  the  activities  of  the 

1  Cf.  my  Cicero's  Orator  and  Horace's  Ars  Poetica,  pp.  49  G. 
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malm  orator  and  malus  poeta,  the  mediocris  orator  and  mediocris 
poeta,  the  perfectus  orator  and  perfectus  poeta. 

It  is  of  course  obvious  that  rhetoric  and  poetry  are  con¬ 
stantly  compared  in  the  De  Oratore  and  Orator  and  only  less 
frequently  in  the  critical  writings  of  Horace,  not  to  trace  such 
comparisons  back  to  their  sources  in  the  rhetorical  and  poetic 
theories  of  Plato,  Aristotle,  and  Hellenistic  rhetoric.  That 
Horace  felt  that  Rhetoric  and  Poetics  were  sister  disciplines  is 
evident  from  his  discussion  in  Satires  I,  4,  38  ff.,  and  his  famous 
summary  of  the  stylistic  qualities  of  the  sermo  (Sat.  I,  10,  10  ff.). 
Cicero  is  equally  conscious  of  the  intimacy  of  this  relationship. 
In  proof  of  the  empirical  truth  of  this  assertion  one  need  only 
cite  his  careful  study  in  the  Orator  of  prose  rhythm  in  its  relation 
to  poetic  rhythm.  But  this  propinquity  is  also  a  matter  of 
theoretical  knowledge.  Thus  in  the  De  Oratore  I,  69  Crassus 
claims  by  analogy  for  the  poet  a  wide  field  in  the  choice  of 
subject  matter  upon  which  he  is  not  expert  but  has  an  amateur’s 
intelligence.  So  Aratus  in  the  field  of  astronomy,  and  Nicander 
in  the  field  of  rural  affairs,  by  virtue  of  their  poetic  talent  wrote 
well.  Why  then  may  the  orator  not  claim  a  like  privilege  by 
virtue  of  his  eloquence? 

Est  enim  finitimus  oratori  poeta,2  numeris  astrictior  paulo,  verborum 
autem  licentia  liberior,  multis  vero  ornandi  generibus  socius  ac  paene  par;  in 
hoc  quidem  certe  prope  idem,  nullis  ut  terminis  circumscribat  aut  definiat 
ius  suum,  quo  minus  ei  liceat  eadem  ilia  facultate  et  copia  vagari  qua  velit. 

In  the  matter  of  style  also  as  the  first  part  of  this  quotation 
indicates,  the  poet’s  art  and  the  orator’s  art  show  similarities. 
That  is,  the  orator  is  bound  to  express  himself  rhythmically 
but  not  metrically;  his  choice  of  words  is  bounded  by  less 
flexible  limits  than  that  of  the  poet;  in  the  field  of  ornatus  or 
stylistic  embellishment  the  two  must  master  of  the  same 
instruments.  Thus  by  writing  out  his  speeches  we  are  told 
(De  Or.  I,  151)  that  the  orator  attains  not  merely  a  certain 

2  Very  similar  to  the  initial  clause  in  this  passage  is  the  statement  in  De  Oratore  III,  7,  27: 
atgue  id  primum  in  po'etis  cerni  licet,  quibus  est  proximo  cognatio  cum  oratoribus.  Compare  also  my 
discussion  in  Cicero’s  Orator  and  Horace’s  Ars  Poetica,  pp.  4  and  5  and  especially  the  Orator  66, 
67, 109,227. 
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conformation  of  words,  but  a  rhythm  suitable  to  oratory  rather 
than  poetry,  non  poetico,  sed  quodam  oratorio  numero  et  modo. 
Historically  speaking,  also,  prose  rhythms  were  a  sort  of  free 
derivation  from  poetical  rhythm.  Thus  in  III,  173  ff.  Cicero 
argues  that  the  ancients  imagined  in  prose  a  harmony  about 
like  that  of  poetry.  Isocrates  (174),  according  to  his  pupil 
Naucrates,  is  supposed  to  have  been  the  founder  of  rhythmic 
prose  in  the  true  sense.  These  “musician-poets”  used  verse  and 
song  as  a  means  to  win  by  aesthetic  pleasure  the  attention  of 
their  audience,  who  are  to  be  charmed  by  variations  both  in 
pitch  and  duration.  These  two  principles,  namely  that  of  the 
modulation  of  the  voice  and  the  periodic  arrangement  of  words 
were  then  transferred  from  poetry  to  oratory  so  far  as  the 
stricter  rules  of  oratory  permitted  (174).  Yet  it  is  a  fault  if 
prose  rhythm  reproduces  an  actual  verse  (175). 3 

Similarly  in  the  matter  of  archaic  diction  there  are  certain 
analogies  and  differences  between  the  style  of  the  poet  and  the 
style  of  the  orator.  Here  the  poet  has  greater  freedom  than  the 
orator  in  the  employment  of  archaic  and  unusual  words:  sed 
tamen  raro  habet  etiam  in  oratione  poeticum  aliquod  verbum 
dignitatem  ( De  Or.  Ill,  153).  That  is,  the  orator’s  style  may  be 
heightened,  as  we  should  say,  by  the  occasional  use  of  poetic 
diction.4  Horace  treats  the  same  problem  for  the  poet’s  art  in 
lines  70-72  with  which  he  closes  his  treatment  of  the  hcXoy?)  ovo- 
tiaruv,  or  diction.5 

In  spite,  however,  of  these  essential  similarities,  varied 
by  minor  divergencies  of  application  which  are  occasioned  by 
the  differences  in  the  instruments  (reX??)  of  the  poet  and  orator, 
the  demands  made  upon  the  poet,  like  those  made  upon  the 
actor,  are  more  stringent  than  those  made  upon  the  orator. 
This  is  natural,  for  the  first  two  minister  solely  to  our  aesthetic 
pleasure  without  any  affort  at  utilitarian  benefit.  Cicero  and 
Horace  clearly  understood  this.  Thus  Cicero  in  the  De  Oratore 
I,  118  declares: 

*  Cf.  Orator  172,  189,  194.  Aristotle,  Rhetoric  III,  8,  3.  For  verse  rhythm  in  Cicero  cf. 
Reid  on  Acad.  I,  30. 

‘  Cf.  Orator  80;  Quint.,  VIII,  6,  17;  I,  8,  14;  X,  1,  28. 

s  Cf.  Cicero's  Orator  and  Horace’s  Ars  Poetica,  pp.  25  ff.  and  references.  The  poet  and 
orator  alike,  according  to  Topica  32  employ  metaphorical  language. 
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Itaque  in  eis  artibus  in  quibus  non  utilitas  quaeritur  necessaria,  sed  animi 
libera  quaedam  oblectatio,  quam  diligenter  et  quam  prope  fastidiose  iudicamus! 
nullae  enim  lites  neque  controversiae  sunt,  quae  cogant  homines  sicut  in  foro 
non  bonos  oratores,  item  in  theatro  actores  malos  perpeti. 

In  this  passage  Cicero  seems  under  the  phrase  animi  libera 
quaedam  oblectatio  to  refer  to  the  functions  of  music  and  of 
poetry.  So  Horace  in  the  Ars  Poetica  377-378  speaks  of  poetry 
as  conceived  for  aesthetic  pleasure: 

sic  animis  natum  inventumque  poema  iuvandis, 
si  paullum  summo  decessit,  vergit  ad  imum. 

With  this  brief  survey  of  the  interrelations  between  the 
art  of  the  poet  and  the  art  of  the  orator  before  us  we  are  now 
prepared  to  consider  the  relation  between  the  concrete  figures 
of  the  perfect  orator  and  the  perfect  poet  as  set  forth  by  Cicero 
and  Horace. 

Particularly  in  the  exposition  of  Crassus  it  is  clearly 
apparent  that  the  perfect  orator  is  already  conceived  of  as  an 
unattainable  ideal  to  which  the  best  of  actual  orators  in  this 
world  can  only  approximate.  Thus  in  the  De  Oratore  I,  118, 
immediately  before  the  passage  in  which  more  stringent  de¬ 
mands  are  made  of  the  poet,  Cicero  says: 

Sed  quia  de  oratore  quaerimus,6  fingendus  est  nobis  oratione  nostra  de¬ 
tracts  omnibus  vitiis  orator  atque  omni  laude  cumulatus. 

This  ideation  of  the  perfect  poet  as  contrasted  with  the  malus 
is  often  formally  treated  as  a  partitio.  So  Horace  in  his  partitio 
for  the  latter  part  of  the  Ars  Poetica  which  deals  with  the 
artifex  treats  of  quo  ferat  virtus  in  terms  of  actuality  in  lines  347- 
452,  while  in  lines  453-476  he  answers  the  question  quo  ferat 
error. 

The  perfect  orator  as  conceived  by  Crassus  is  the  doctus 
orator  in  the  broadest  sense  of  the  term,  as  Antonius  admirably, 
but  somewhat  ironically,  summarizes  his  attainments  in  I,  128: 

•  The  verb  quaero  is  used  twice  in  this  connection  in  De  Oratore  I,  118.  So  in  the  Orator 
14  it  is  declared  that  sine  philosophia  non  posse,  quern  quaerimus,  eloquenlem.  Per  contra,  in  De 
Oratore  II,  41  the  more  practical  ideal  for  the  orator  de  quo  loquimur,  in  foro  atque  in  oculis  civium 
constiluenius  est.  In  II,  123  Antonius  uses  the  terms  jingo  and  alo  in  regard  to  the  creation  of  the 
perfect  orator.  So  in  his  partitio  in  the  second  part  of  the  Ars  Poetica  (306)  Horace  uses  a  similar 
figure:  quid  alatformatque  poelam. 
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in  oratore  autem  acumen  dialecticorum,  sententiae  philosophorum,  verba 
prope  poetarum,  memoria  iuris  consultorum,  vox  tragoedorum,  gestus  paene 
summorum  actorum  est  requirendus. 

Hence  he  is  virtually  non-existent.  The  demands  that  are 
made  of  him  are  as  exacting,  Antonius  continues,  and  the 
standard  of  excellence  to  which  he  must  attain  to  win  approval 
is  almost  as  high  as  that  demanded  of  the  perfect  poet: 

quam  ob  rem  nihil  in  hominum  genere  rarius  perfecto  oratore  inveniri 
potest;  quae  enim,  singularum  rerum  artifices  singula,  si  mediocriter  adepti 
sunt,  probantur,  ea  nisi  omnia  sunt  in  oratore  summa,  probari  non  possunt. 

Nor  does  Antonius  overstate  the  case  which  Crassus  seeks  to 
make  out  for  the  importance  to  the  state  and  society  of  the 
ideal  orator.  Crassus  in  I,  202  clearly  differentiates  his  ideal 
orator  from  the  brawler  of  the  forum: 

non  enim  causidicum  nescio  quern  neque  clamatorem  aut  rabulam  hoc 
sermone  nostro  conquirimus,  sed  eum  virum,  qui  primum  sit  eius  artis  antistes, 
cuius  cum  ipsa  natura  magnam  homini  facultatem  daret,  auctor  tamen  esse 
deus  putatur,  ut  id  ipsum,  quod  erat  hominis  proprium,  non  partum  per  nos, 
sed  divinitus  ad  nos  delatum  videretur. 

That  is,  the  true  orator  is,  as  we  should  say,  a  sort  of  high  priest 
to  his  art  by  the  inspiration  of  which  he  seems  almost  more 
than  human.  Crassus  then  goes  on,  in  a  burst  of  eloquence 
which  is  continued  as  far  as  205,  to  sketch  the  high  functions  of 
the  orator  in  the  state  and  in  society.  He  is  the  guide  of  the 
people  on  the  road  to  honor;  he  dissuades  them  from  error.  He 
arouses  hatred  against  the  bad  and  favor  for  the  good.  The 
more  soberminded  Antonius,  who  in  some  respects  is  nearer  to 
the  Horatian  ideal  than  is  Crassus,  alludes  to  this  pontifical 
character  of  the  perfect  orator  with  pardonable  irony  in  II, 
298.  His  own  ideal,  if  different,  is  more  nearly  attainable,  as  he 
says  to  Julius  Caesar  Strabo.  At  least  his  reputation  is  that  of 
one  who  never  damages  his  client’s  case  by  inappropriate 
speech: 

‘Dicam  equidem,  Caesar,’  inquit,  ‘quid  intellegam,  sed  et  tu  et  vos  hoc 
omnes,’  inquit,  ‘mementote,  non  me  de  perfecti  oratoris  divinitate  quadam 
loqui,  sed  de  exercitationis  et  consuetudinis  meae  mediocritate.’ 
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Again  in  section  86  he  speaks  of  this  man:  quod  alter  urn  dim - 
nitatis  mihi  cuiusdam  videtur. 

This  perfect  orator,  the  source  of  the  inspiration  for  the 
oratory  of  the  enthusiastic  Crassus,  who  at  times  seems  to 
dazzle  even  the  more  empirical  Antonius,  must  of  course  fulfil 
perfectly  the  five  functions  wherein  the  orator’s  art  resides. 
Hence  in  I,  64  Crassus  ventures  to  define  the  perfect  orator  thus: 

Quam  ob  rem,  si  quis  universam  et  propriam  oratoris  vim  definire  com- 
plectique  vult,  is  orator  erit  mea  sententia  hoc  tam  gravi  dignus  nomine,  qui, 
quaecumque  res  inciderit,  quae  sit  dictione  explicanda,  prudenter  et  composite 
et  ornate  et  memoriter  dicet  cum  quadam  actionis  etiam  dignitate. 

That  is,  the  adverb  prudenter  describes  the  method  of  inventio, 
composite  of  dispositio,  ornate  of  elocutio,  memoriter  of  memoria, 
while  the  last  phrase  refers  to  actio.  While  this  is  of  course  a 
sound  doctrine  of  the  perfect  orator  in  terms  of  current  Hel¬ 
lenistic  rhetorical  theory,  nevertheless  in  a  very  special  sense 
the  power  of  the  perfect  orator  depends  upon  his  command  of 
the  resources  of  elocutio,  “good  style,”  as  we  should  say.  Hence 
we  find  Crassus  in  I,  59  giving  a  briefer  definition  of  the  perfect 
orator: 

sed  oratorem  plenum  atque  perfectum  esse  eum,  qui  de  omnibus  rebus 
possit  copiose  varieque  dicere. 

Crassus  is  clearly  here  the  mouthpiece  of  Cicero  himself,  who 
constantly  stressed  the  need  of  a  full  and  varied  style  in  his 
rhetorical  works  and  illustrated  his  precepts  in  practice. 

In  the  third  book,  section  52,  Crassus  reaffirms  the  im¬ 
portance  of  a  perfect  mastery  of  all  the  resources  of  elocutio  for 
his  perfect  orator.  Naturally  Latinitas,  or  pure  Latinity,  and 
claritas,  or  clearness,  form  an  indispensable  minimum  for  any 
good  style,  but  the  conception  of  ornate  dicendi  far  surpasses 
them  in  intricacy  and  importance.  One  will  be  mocked  or 
scorned  if  he  sins  against  the  first  two  requirements,  but  the 
one  who  has  attained  the  ars  ornate  loquendi  will  be  acclaimed 
like  a  god  (53): 

In  quo  igitur  homines  exhorrescunt?  Quern  stupefacti  dicentem  intuentur? 
In  quo  exclamant?  Quern  deum,  ut  ita  dicam,  inter  homines  putant?  Qui 
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distincte,  qui  explicate,  qui  abundanter,  qui  inluminate  et  rebus  et  verbis  dicunt 
et  in  ipsa  oratione  quasi  quendam  numerum  versumque  conficiunt,  id  est,  quod 
dico,  ornate. 

But  though  the  ideal  orator  of  Crassus  is  a  type  of  excel¬ 
lence,  we  may  find  approximations  to  this  type  in  Pericles  in 
the  earlier,  and  in  Demosthenes  in  the  later  period  of  Greek 
oratory.  He  who  would  follow  in  their  steps  and  attain  their 
high  standard  of  nobility  and  perfection  must  however  have 
grasped  the  whole  power  of  Carneades  or  of  Aristotle  (III,  71). 

This  insistence  on  a  thorough  knowledge  of  philosophy, 
especially  of  the  Academic  and  Peripatetic  philosophy,  as  an 
indispensable  element  in  the  training  of  the  orator  has  already 
been  discussed  in  the  first  section  of  Chapter  II.7  I  will  here 
quote  only  a  few  lines  from  Crassus’  argument  which  have 
particular  bearing  on  the  topic  of  the  perfect  orator  (III,  80): 

sin  aliquis  exstiterit  aliquando,  qui  Aristotelio  more  de  omnibus  rebus  in 
utramque  partem  possit  dicere  et  in  omni  causa  duas  contrarias  orationes, 
praeceptis  illius  cognitis,  explicare  aut  hoc  Arcesilae  modo  et  Carneadi  contra 
omne,  quod  propositum  sit,  disserat,  quique  ad  earn  rationem  adiungat  hunc 
[rhetoricum]  usum  [moremque]  exercitationemque  dicendi,  is  sit  verus,  is  per- 
fectus,  is  solus  orator.  Nam  neque  sine  forensibus  nervis  satis  vehemens  et 
gravis  nec  sine  varietate  doctrinae  satis  politus  et  sapiens  esse  orator  potest. 

His  conclusion  is  that  the  perfect  orator  is  higher  in  the 
scale  than  the  perfect  philosopher  because  by  definition  the 
perfect  orator  must  possess  knowledge,  but  eloquence  is  not 
inherent  in  the  conception  of  the  perfect  philosopher. 

Finally  it  is  to  be  noticed  that  although  Cicero  at  the  time 
of  the  composition  of  the  De  Oratore  had  not  advanced  so  far 
as  the  explicit  Platonism  which  is  used  to  define  the  concept 
of  the  perfect  orator  in  his  Orator ,8  there  is  nevertheless  a 
transcendental  element,  a  sort  of  implicit  Platonism  in  the 
theory  of  the  perfect  orator  as  developed  by  Crassus.  We  have 
already  noticed  in  this  section  the  passages  in  which  he  speaks 
of  the  perfect  orator  as  a  sort  of  god.  Two  passages  in  the  third 
book,  also,  where  the  Platonic  and  transcendental  element  in 

7  Cf.  supra,  pp.  26-33  and  Cicero’s  Orator  and  Horace’s  Ars  Poelica,  pp.  54-55. 

8  Cf.  Cicero’s  Orator  and  Horace’s  Ars  Poelica,  pp.  16-17. 
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the  doctrine  of  Crassus  contrasts  rather  sharply  with  the 
empirical  realism  of  Antonius,  have  already  been  discussed.9 

Crassus  throughout  insists  on  holding  up  the  perfect  orator 
as  an  ideal.  So  in  III,  85: 

Ac  tamen,  quoniam  de  oratore  nobis  disputandum  est,  de  summo  oratore 
dicam  necesse  est;  vis  enim  et  natura  rei,  nisi  perfecta  ante  oculos  ponitur, 
qualis  et  quanta  sit  intellegi  non  potest. 

As  against  this  eloquent  presentment  of  the  idealistic 
Crassus,  the  more  realistic  Antonius  quits  himself  more  after 
the  fashion  of  a  man  of  this  world.  In  the  first  book  of  the  De 
Oratore  he  seeks  to  disentangle  the  orator  from  the  tightly  spun 
meshes  of  philosophy  in  which  Crassus  has  involved  him,  by 
first  giving  a  careful  and  strictly  limited  definition  of  philosophy 
itself  (212).  He  then  follows  this  up  by  a  much  more  limited 
definition  of  the  orator  in  213: 

Oratorem  autem,  quoniam  de  eo  quaerimus,  equidem  non  facio  eundem, 
quem  Crassus,  qui  mihi  visus  est  omnem  omnium  rerum  atque  artium  scientiam 
comprehendere  uno  oratoris  officio  ac  nomine;  atque  eum  puto  esse,  qui  et 
verbis  ad  audiendum  iucundis  et  sententiis  ad  probandum  accommodatis  uti 
possit  in  causis  forensibus  atque  communibus:  hunc  ego  appello  oratorem 
eumque  esse  praeterea  instructum  voce  et  actione  et  lepore  quodam  volo. 

Again  in  his  exposition  in  the  second  book  of  the  De 
Oratore,  section  32,  Antonius  argues  that  oratory  is  not  an  art, 
yet  acknowledges  that  certain  shrewd  directions  may  be  given 
for  moving  the  feelings  and  gaining  the  favor  of  mankind.  Then 
in  33  he  declares:  nunc  hoc  propono,  quod  mihi  persuasi,  quamvis 
ars  non  sit,  tamen  nihil  esse  perfecto  oratore  praeclarius.  He  then 
follows  this  remark  with  an  encomium  upon  the  services  of  the 
perfect  orator  to  the  state,  to  society,  to  literature  in  the  con¬ 
temporary  world  (34—38),  which  forms  a  sort  of  modernistic 
parallel  to  the  tribute  of  Crassus  to  the  civilizing  power  of 
oratory  in  the  development  of  civilization.  Antonius,  however, 
is  rather  concerned  with  the  practical  training  of  his  vir  bonus 
dicendi  peritus  whom  he  will  encourage  (85).  He  stresses 
udktTr]  and  pvcns  rather  than  h tlgttiuv-  He  has  a  sort  of  consti- 


•  Supra,  pp.  18  and  58-60. 
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tutional  aversion  to  the  transcendental  element  in  the  exposition 
of  the  theorizing  and  Platonizing  Crassus.  Thus  he  declares 
(II,  298)  in  resuming  his  exposition  of  inventio  which  has 
been  interrupted  by  the  exposition  of  Crassus  on  wit  and 
humour,  non  me  de  perfecti  oratoris  divinitate  quadam  loqui  sed  de 
exercitationis  et  consuetudinis  meae  mediocritate. 

What  is  Horace's  attitude  in  the  lines  in  the  Ars  Poetica  in 
which  he  deals  with  the  totos  de  perfecto  poeta  (347-452)  within 
the  larger  rubric  of  the  artifex  (290-end)?  In  my  previous  study, 
Cicero’s  Orator  and  Horace’s  Ars  Poetica  (pp.  49-50),  I 
pointed  out  that  this  tottos  is  subdivided  into  two  sections,  one 
positive,  the  other  negative.  The  negative  subdivision  extends 
from  347  to  407.  It  is  in  turn  subdivided  into  (a)  lines  347-365 
which  assert  that  complete  faultlessness  is  unattainable;  (b) 
366-390,  that  mediocrity  condemns  the  poet,  and  that  the  poet 
must  invoke  self-criticism  as  well  as  ciriticsm  of  others;  (c) 
391-407  the  praise  of  poetry.  The  second  subdivision,  408-452, 
returns  to  the  didactic  tone  of  the  plain  style  and  points  out  the 
steep  way  along  which  our  perfect  poet  must  slowly  mount  to 
the  heights  of  perfection.  In  lines  408-411  Horace,  restating 
definitely  the  rhetorical  commonplace  on  pxuns  ( natura ,  in- 
genium ),  nekkr-q  ( emendatio  and  exercitatio) ,  and  ewLorqurj 
( doctrina  or  philosophia) ,  which  plays  so  important  a  part  in 
the  De  Oratore,  asserts  that  the  perfect  poet  must  first  be  born 
and  then  be  made,  by  submitting  gladly  to  an  exacting  discipline 
both  philosophical  and  technical.  Virtue  consists  in  the  trini¬ 
tarian  doctrine,  as  in  Cicero’s  De  Oratore,  which  advocates  the 
perfect  blending  of  these  qualities  of  pvais,  neKkr-q,  kirurTiifaj. 
On  the  other  hand  error  consists  in  following  the  Unitarian 
doctrine  of  ingeninm. 

Having  thus  shown  the  structural  development  of  these 
Horatian  lines,  it  may  be  profitable  to  consider  for  a  few 
minutes  whether  Horace’s  perfect  poet  corresponds  more  nearly 
to  the  type  of  orator  portrayed  by  Crassus  or  that  portrayed  by 
Antonius.  If  I  am  correct,  Horace’s  conception  of  the  perfect 
poet  is  an  eclectic  one,  which  accepts  certain  elements  in  the 
dramatic  exposition  of  Crassus  with  certain  others  derived  from 
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the  exposition  of  Antonius.  Horace  has  apprehended  more  con¬ 
cretely  than  certain  modern  critics  the  fact  of  the  dramatic 
character  of  the  De  Oratore,  that  Crassus  was  not  the  exclusive 
mouthpiece  of  Cicero,  that  Cicero  intended  his  readers  to  com¬ 
pose  their  picture  of  the  perfect  orator  by  combining  the  ex¬ 
position  of  Crassus  with  that  of  Antonius.  On  the  other  hand 
in  certain  respects  it  seems  to  me  that  the  more  restrained  and 
disillusioned  Horace  is  temperamentally  and  theoretically  closer 
to  the  doctrines  of  the  realistic  Antonius,  while  the  ebullient 
Cicero  is  nearer  to  the  ideals  of  the  transcendental  and  idealistic 
Crassus. 

In  the  first  place,  as  the  oft  quoted  lines,  309-318,  abun¬ 
dantly  prove,  Horace  is  in  complete  harmony  with  Crassus  in 
holding  that  philosophic  wisdom  ( sapere ),  which  he  further  de¬ 
fines  as  the  Socraticae  chartae,  the  analogue  of  the  Peripatetic 
and  Academic  philosophy  of  Cicero’s  Orator  and  De  Oratore, 
must  furnish  the  poet  with  his  subject  matter.  Secondly  he 
believes,  with  Crassus  (I,  53),  that  he  must  know  to  irpeirov  irpos 
tKOLUTov  irpoacoirov  Kai  irpaypa  (312— 316).  His  perfectus  poeta  is  a 
doctus  imitator  using  the  living  language  of  everyday  life. 

On  the  other  hand,  as  we  have  seen,  Horace  appears  to  me 
to  be  more  sympathetic  with  the  realistic  Antonius  in  his 
greater  insistence  on  peXerr],  which  includes  both  constant  re¬ 
vision  and  constant  consultation  with  a  critic  friend.  To  the 
transcendental  aspects  of  Crassus’  doctrine,  Horace,  who  has  to 
be  sure  accepted  the  doctrine  of  Platonic  ideas,  as  affording  an 
admirable  criterion  by  which  the  conflicting  claims  of  unity  in 
the  whole  work  of  art,  and  congruous  variety  in  its  parts  may 
be  harmonized,  refuses  his  intellectual  assent.  His  picture, 
indeed,  of  the  demens  poeta  is  in  part  a  reaction,  whether 
conscious  or  unconscious,  against  the  attempt  to  philosophize 
life  and  literature  too  concretely  by  recourse  to  the  Platonic 
theory  of  the  inspired  bard,  advanced  in  the  Ion  and  the 
Phaedrus  and  in  part  at  least  accepted  by  Cicero.  Especially 
in  his  picture  of  the  mad  Empedocles  who  wished  to  be  con¬ 
sidered  a  deus  immortalis,  Horace  has  reacted  strongly  from  any 
notion  of  the  divinity  of  the  perfect  poet.  He  can  see  no  ana- 
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logue  in  him  to  the  divinity  attributed  to  the  perfect  orator 
by  Crassus  in  such  passages  as  De  Oratore  III,  52,  where  we  are 
told  that  he  who  has  attained  the  ars  ornate  dicendi  will  be 
acclaimed  like  a  god.  His  perfect  poet  is  the  slowly  maturing 
product  of  (f>v(ns ,  fieXerr],  and  kmaT-iiuv  as  realized  through  the 
instrumentality  of  self  criticism  and  recourse  to  the  professional 
critic-not  the  spontaneous  generation  of  <f>vcns  or  a  transcen¬ 
dental  deity. 

We  have  next  to  consider  what  is  the  attitude  of  Cicero 
to  the  companion  figure  of  the  malus  poeta.  Cicero’s  position 
seems  quite  clear.  Antonius,  in  his  exposition  in  the  second  book 
(85),  declares  that  he  will  tolerate  the  mediocris  orator,  but  he 
will  advise  the  quite  unfit  to  transfer  his  attention  to  some 
other  pursuit.10  In  section  86,  of  the  third  type,  the  malus  orator, 
he  says: 

tertium  vero  illud,  clamare  contra  quam  deceat  et  quam  possit,  hominis 
est,  ut  tu,  Catule,  de  quodam  clamatore  dixisti,  stultitiae  suae  quam  plurimos 
testis  domestico  praeconio  conligentis. 

The  malus  orator  is  then  one  who  offends  against  external  pro¬ 
priety  and  his  own  natural  qualities.  His  character  is  that  “of 
a  man  who,  as  you  said,  Catulus,  of  a  certain  haranguer,  collects 
as  many  witnesses  as  possible  of  his  folly  (a  Stoic  term),  by  a 
proclamation  of  his  own  wares.” 

Now  in  lines  416-421  Horace  applies  the  same  figure  of  the 
auctioneer11  who  gathers  the  crowd  to  buy  his  wares  to  the 
wealthy  and  self-satisfied  poet  who  will  not  acknowledge  the 
insufficiency  of  his  own  training: 

Nunc  satis  est  dixisse:  ‘ego  mira  poemata  pango: 
occupet  extremum  scabies:  mihi  turpe  relinqui 
et  quod  non  didici  sane  nescire  fateri.’ 
ut  praeco,  ad  mercis  turbam  qui  cogit  emendas, 
adsentatores  iubet  ad  lucrum  ire  poeta 
dives  agris,  dives  positis  in  fenore  nummis. 

10  Similarly  in  the  first  book  of  the  De  Oratore  (130)  Crassus  declares  that  the  man  who  has 
no  natural  capacity,  or  is  not  suited  to  oratory  should  be  packed  off  ( detrudo )  to  what  he  can  do. 

11  Perhaps  both  Cicero  and  Horace  derive  this  figure  of  the  auctioneer  from  Lucilius. 

A  similar  comparison  between  the  perfect  orator  and  the  brawler  in  the  forum  has  already 
been  noted  supra,  p.  124. 
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Again,  in  the  De  Oratore  III,  175  Crassus,  who  is  speaking  of 
the  laws  of  rhythmic  prose,  sets  forth  the  distinction  between 
the  orator  and  the  imperitus  dicendi.  The  latter  pours  forth  as 
much  as  he  can  without  any  sense  of  rhythmic  composition. 
His  periods  are  breath  stops,  not  those  of  art.  He  then  goes  on 
to  contrast  the  true  orator  in  this  field.  So  Horace  declares  of 
his  mad  poet  (457): 

hie  dum  sublimis  versus  ructatur  et  errat. .  .  . 

Here,  ructatur  versus  is  somewhat  similar  to  jundat  quantum 
potest  as  applied  to  the  orator.  Again  in  III,  55  incompetence 
and  madness  are  connected  as  they  are  in  the  picture  of  Horace’s 
mad  poet.  Cicero  declares  that  if  we  grant  free  speech  to  those 
quarum  virtutum  expertibus  (i.e.  probitas  and  prudentia )  .  .  .  . 
non  eos  quidem  oratores  efecerimus,  sed  furentibus  quaedam  arma 
dederimus.  With  the  general  atmosphere  of  this  dictum  Horace’s 
whole  picture  of  the  vesanus  poeta  is  in  perfect  harmony.  This 
poet,  or  rather  acerbus  recitator  is  quite  mad  and  like  a  wild  bear 
who  has  burst  the  barriers  he  puts  learned  and  unlearned  to 
flight  (453-end). 

The  attitude  of  Horace  to  the  malus  poeta  and  of  Cicero  to 
the  malus  orator  are  then  in  essence  identical.  On  the  other 
hand  the  judgment  passed  by  Cicero  on  the  mediocris  orator  in 
the  De  Oratore  and  in  the  Orator  is  entirely  different  from  that  of 
Horace  upon  the  mediocris  poeta.  The  reason  for  this  divergence 
of  judgment  has  already  been  stated  in  detail:12  poetry  is  an 
art,  the  goal  of  which  is  aesthetic  pleasure.  Oratory  seeks  what 
Cicero  well  calls  a  utilitas  necessaria  ( De  Or.  I,  118).  The  one, 
poetry,  is  oriented  rather  toward  to  irp'enov  Kara  oopiav,  the  other 
towards  to  irptirov  irpos  eKaarov  irpoowKov  icai  wpaypa.  Yet  each 
reflects  light  deflected  from  the  other  aspect  of  to  irptirov.  Let 
us  first  consider  Cicero’s  attitude  towards  the  orator  mediocris. 
In  the  field  of  oratory  both  Crassus  and  Antonius  are  agreed 
that  there  is  a  place  for  the  mediocris  orator.  Crassus  in  I,  115 
recognizes  that  some  men  are  so  uncouth  and  boorish  as  to  be 
debarred  from  an  oratorical  career.  Others  seem  formed  by  the 
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deity  for  such  a  career  Yet  some  deficiencies  even  in  natural 
endowments  may  be  animated,  stimulated,  or  improved  by  art. 
Therefore  Crassus  will  not  deter  young  men  of  a  modicum  of 
natural  ability  from  entering  upon  oratorical  studies.  In  117 
he  cites  C.  Coelius  and  Quintus  Varius  as  men  who  had  at¬ 
tained  a  useful  mediocrity  or  great  influence  in  the  state.  Yet 
Crassus  is  not  primarily  interested  in  the  amelioration  of  medio¬ 
crity  in  the  field  of  oratory.  Thus  in  I,  128  he  frankly  recognizes 
that  the  qualities  which  are  approved  when  found  to  a  moderate 
extent  in  the  case  of  other  artists,  do  not  receive  approval  in 
the  orator  unless  they  are  present  in  perfection.  In  this  passage 
Crassus  virtually  retracts  his  previous  concession  to  mediocrity 
and  appears  to  be  as  stringent  in  his  demands  upon  the  orator 
as  Horace  is  upon  the  poet.  He  follows  this  up  by  demanding 
in  129  and  130  a  perfection  comparable  to  that  of  Roscius  in 
the  dramatic  art  for  his  ideal  orator,  yet  he  recognizes  the 
boldness  of  such  a  demand. 

The  position  of  Antonius  in  the  second  book  is  somewhat 
more  charitable.  He  agrees  that  in  the  civil  law  or  other 
studies,  the  limits  of  which  are  well  defined,  the  more  learned 
can  attain  exactness.  He  does  not  believe  this  possible  in  the 
boundless  field  of  oratory.  Rhetorical  manuals  are  of  strictly 
limited  value  (84),  an  animus  acer  et  praesens  et  acutus  is  of 
greater  value,  especially  when  art  is  added.  Given  such  a 
nature,  slightly  improved  by  art,  Antonius  declares  (85): 

si  intellegam  posse  ad  summos  pervenire,  non  solum  hortabor,  ut  elaboret, 
sed  etiam,  si  vir  quoque  bonus  mihi  videbitur  esse,  obsecrabo;  tantum  ego  in 
excellent^  oratore  et  eodem  bono  viro  pono  esse  ornamenti  universae  civitati; 
sin  videbitur,  cum  omnia  summe  fecerit,  tamen  ad  mediocris  oratores  esse 
venturus,  permittam  ipsi  quid  velit ;  molestus  magno  opere  non  ero, 

— his  reason  is  then  given — 

nam  neque  is,  qui  optime  potest,  deserendus  ullo  modo  est  a  cohortatione 
nostra  neque  is,  qui  aliquid  potest,  deterrendus. 

So  in  resuming  his  exposition  upon  inventio  Antonius 
(II,  298)  declares  with  friendly  irony  that  he  is  not  speaking 
about  the  divinity  of  the  perfect  orator,  but  of  his  own  humble 
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efforts  and  practice.  Again  he  declares  (299)  that  he  is  not  ar¬ 
guing  about  any  superhuman  and  illustrious  power,  but  about 
common  and  almost  universal  sense.13 

Horace’s  position  may  be  described  as  a  blend  of  that  of 
Antonius  and  that  of  Crassus.  Since  poetry  on  the  whole  has 
an  aesthetic  goal,  one  must  be  more  exacting  of  the  poet  than 
of  the  orator.  Thus  it  is  positively  asserted  in  3 72  and  373: 

mediocribus  esse  poetis 
non  homines,  non  di,  non  concessere  columnae. 

The  reason  for  this  more  stringent  demand  laid  upon  the  poet 
is  identical  with  that  of  Cicero.  It  is  given  in  377: 

sic  animis  natum  inventumque  poema  iuvandis, 
si  paullum  summo  decessit,  vergit  ad  imum. 

But  a  great  deal  of  charity  had  been  previously  extended  to  the 
orator  and  the  jurisconsult  in  lines  367-371: 

hoc  tibi  dictum 

tolle  memor,  certis  medium  et  tolerabile  rebus 
recte  concedi:  consultus  iuris  et  actor 
causarum  mediocris  abest  virtute  diserti 
Messallae  nec  scit  quantum  Cascellius  Aulus, 
sed  tamen  in  pretio  est; 

For  the  poet  occasional,  not  repeated,  errors  are  permitted,  for 
one  must  learn  by  criticism;  hence  in  lines  345-360  the  doc¬ 
trine  of  human  error,  a  doctrine  which  is  strictly  limited  in  its 
scope.  Choerilus  is  so  proverbially  bad  that  we  smile  with  sur¬ 
prise  when  he  does  two  or  three  times  hit  off  a  good  line.  On 
the  other  hand  we  judge  Homer,  the  great  master,  by  an  ex¬ 
acting  standard,  and  are  indignant  if  he  nods. 


ls  This  notion  of  the  social  value  of  mediocrity  is  found  in  Quintilian  XII,  11,  26  who  cites 
Cicero;  in  Columella  de  r.  r.,  praej.  29. 


SUMMARY 


In  this  long  comparative  study  of  Cicero’s  De  Oratore  and 
Horace’s  Ars  Poetica  we  have  discussed  eight  different  rhetorical 
tottol  common  to  both  works  and  have  examined  many  illustra¬ 
tive  passages,  which,  though  individually  proving  no  direct 
influence  of  Cicero  upon  Horace,  yet  cumulatively  point  to 
such  an  influence,  and  which  at  least  indubitably  show  that 
Cicero  and  Horace  drew  from  the  same  stock  of  rhetorical  ideas. 
These  tottol  fell  easily  into  the  simple  partitio,  ars-artifex. 

1.  First  we  have  seen  that  both  Cicero  and  Horace  regarded 
philosophy,  especially  the  philosophy  of  the  Academic  and 
Peripatetic  schools,  as  a  foundational  art,  indispensable  in  the 
training  of  the  orator  and  poet.  The  importance  of  the  topic 
in  the  De  Oratore  may  be  seen  not  only  from  the  space  given 
to  the  long  discussion  in  the  third  book  on  the  early  divorce 
between  philosophy  and  rhetoric,  but  more  positively  in  Crassus’ 
praise  of  philosophy  and  in  his  picture  of  his  ideal,  the  doctus 
orator.  Crassus’  attitude  rather  than  that  of  Antonius  may  be 
taken  to  represent  Cicero’s,  though  Antonius,  even  in  opposing 
Crassus’  advocacy  of  broad  training  for  the  orator,  does  so  on 
practical  rather  than  on  theoretical  grounds. 

The  central  doctrine  of  the  De  Oratore,  that  the  perfect 
orator  must  be  a  sort  of  “supercitizen,”  trained  in  philosophy, 
jurisprudence,  and  rhetoric,  is  perhaps  to  be  traced  to  the  at¬ 
tempted  synthesis  of  rhetoric  and  philosophy  made  by  Cicero’s 
teacher,  Antiochus. 

In  the  Ars  Poetica  the  most  important  passage  is  that  re¬ 
ferring  to  the  Socraticae  chartae  (309-311)  as  the  source  of  good 
writing,  together  with  the  lines  immediately  following,  in  which 
Horace  declares  that  by  studying  philosophy  one  is  fit  for  the 
varying  offtcia  of  life. 

2.  As  a  corollary  to  the  three  artes  maiores  of  philosophy, 
rhetoric,  and  poetics,  we  examined  the  use  of  analogies  from 
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such  artes  minores  as  sculpture,  painting,  music,  athletics. 
Often  these  analogies  in  the  De  Oratore  were  general  in  their 
nature,  such  as  the  classification  (II,  38)  of  certain  arts,  agri¬ 
culture,  medicine,  painting,  and  the  like,  among  definite  arts, 
of  oratory  among  the  indefinite.  One  of  the  most  elaborate  of 
the  specific  comparisons  occurs  in  the  De  Oratore  II,  69,  where 
Antonius  draws  a  simile  from  the  art  of  Polyclitus  to  illustrate 
his  point  that  if  one  has  learned  the  whole  of  anything,  he  will 
have  no  trouble  with  the  details.  Here,  although  there  is  no 
such  direct  evidence  of  the  doctrine  of  Platonic  ideas  as  there 
is  in  the  similar  analogy  of  Phidias’  statue  of  Minerva  in  the 
Orator,  nevertheless  an  apt  comparison  may  still  be  drawn  be¬ 
tween  this  passage  and  the  first  37  lines  of  the  Ars  Poetica,  which 
have  been  shown  to  be  dominated  by  the  Platonic  doctrine. 

Other  obvious  analogies  between  the  Ars  Poetica  and  the 
De  Oratore  (though  it  is  dangerous  to  assert  direct  influence), 
occur  in  such  passages  as  De  Oratore  III,  98,  and  Ars  Poetica 
361-365,  where  the  diversity  of  standard  in  judging  certain 
pictures  and  certain  literary  works  is  discussed,  and  in  the  treat¬ 
ment  of  the  commonplace  4>v<ns,  peXkrr),  kiri.(jTr)H7)  which  is 
illustrated  in  both  writers  by  similes  from  music  and  musicians. 

The  actor  Roscius  in  the  De  Oratore  is  used  as  the  classic 
synonym  for  excellence;  with  Horace  it  is  rather  Homer  who  is 
held  up  as  the  ideal. 

3.  Additional  light  may  be  thrown  on  the  doctrine  of 
t6  ■Kpktrov  in  the  De  Oratore  and  Ars  Poetica  by  a  study  of  the 
first  book  of  the  De  Officiis  of  Cicero,  where,  although  the  philo¬ 
sophical  and  ethical  aspects  of  the  theory  are  chiefly  treated, 
significant  comparisons  are  drawn  between  the  propriety  of 
life  and  the  propriety  of  literature.  Here  (I,  94)  decus  is  found 
to  be  closely  related  to  wisdom;  failure  to  observe  the  doctrine 
of  propriety  is  virtually  equivalent  to  madness.  This  conception 
seems  to  underlie  the  picture  of  the  perfect  and  mad  orator  in 
the  De  Oratore  and  Orator  and  the  perfect  and  mad  poet  in  the 
Ars  Poetica.  Again,  the  treatment  of  f)dos  and  irados  in  the  De 
Oratore  II,  185-214  and  the  Ars  Poetica  93-127,  156-178  is 
strikingly  similar  to  De  Officiis  I,  97-99. 
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The  relation  of  verecundia  and  pulchritudo  to  t6  irpeirov 
(developed  in  the  De  OJficiis  I,  99  and  130)  serves  to  throw  new 
light  on  such  passages  in  the  Ars  Poetica  as  those  beginning 
with  lines  248,  285,  295,  351,  374,  450.  Evra^ia  and  evu arpia, 
other  nuances  of  to  irpeirov,  may  also  influence  such  rhetorical 
and  literary  qualities  as  or  do,  and  indicium  or  prudentia.  Again 
the  rules  of  to  irpeirov,  to  be  followed  in  the  oratorical  and  con¬ 
versational  discourse,  apply  to  the  sermo  in  literature,  and  to 
this  category  the  informal  dialogues  of  the  De  Oratore,  the  Orator, 
and  the  Ars  Poetica  belong. 

To  irpeirov,  while  treated  formally  in  the  De  Oratore  III, 
209-213,  is  not  bound  up  with  the  officia  oratoris  and  the  doc¬ 
trine  of  the  three  styles  as  it  is  in  the  Orator.  Cicero’s  treatment 
throughout  is  more  philosophic  and  less  aesthetic,  and  it  is 
probable  that  the  stylistic  controversy  between  Cicero  and  the 
Atticists  led  Cicero  to  give  the  doctrine  a  place  of  greater  im¬ 
portance  in  his  later  work.  In  his  main  discussion  (III,  209-213) 
Cicero  enumerates  four  types  of  propriety:  the  propriety  of  the 
case  .(eldos),  the  propriety  of  the  audience,  the  propriety  of  the 
speaker,  and  the  propriety  of  time.  These  four  divisions  are 
quite  closely  paralleled  in  the  Ars  Poetica.  In  particular 
under  the  propriety  of  the  audience,  the  subordination  of  the 
rubric  \6yos  irpos  rovs  aKpoaras  to  the  larger  rubric  of  to  irpeirov 
may  be  seen. 

Another  important  passage  in  the  De  Oratore  is  III,  19  ff., 
where  Crassus  gives  a  philosophical  justification  for  the  “uni¬ 
tary  and  unifying”  aspect  of  to  irpeirov  which  is  so  funda¬ 
mental  to  the  structure  of  the  Ars  Poetica.  Though  the  Platonic 
theory  of  ideas  may  not  have  influenced  this  passage  in  the 
De  Oratore,  nevertheless  it  represents  a  “type  of  preliminary 
induction  from  which  such  formulation  was  afterward  to  crys¬ 
tallize.”  The  analysis  of  such  terms  as  forma,  species,  rectum 
in  Cicero  and  Horace  goes  far  to  confirm  the  conjecture  that 
Platonic  concepts  are  latent  in  them. 

The  antitype  of  the  vir  aptus,  the  vir  ineptus  (discussed  in 
De  Oratore  II,  17-20),  who  violates  the  decorum  of  time,  place, 
audience,  and  theme,  has  his  representative  in  Horace’s  Satires 
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I,  3  rather  than  in  the  Ars  Poetica,  yet  even  here  in  the  picture 
of  the  demens  poeta  with  which  the  poem  closes,  and  that  of 
the  cyclic  poet  (137-138),  we  find  many  of  his  characteristics. 

4.  Many  parallels  can  be  drawn  between  the  Ars  Poetica 
and  the  De  Oratore  with  regard  to  the  audience,  for  the  aim  of 
both  orator  and  poet  is  ipvxaycoyLa  and  both  oration  and  poem 
are  to  be  classed  under  the  rubric  Xoyos  irpos  tovs  aKpoaras.  The 
sensitive  adjustment  of  the  poet  and  the  orator  to  their  audience 
so  that  ridicule  or  adverse  criticism  may  be  avoided  is  apparent 
in  such  passages  as  De  Oratore  II,  338  ff.,  and  Ars  Poetica  1 12— 
113  and  220-250.  On  the  other  hand,  the  audience  often  serves 
as  a  fairly  capable  critic,  invaluable  in  passing  general  judg¬ 
ments,  though  ignorant  in  regard  to  technical  matters.  In 
both  Cicero  and  Horace  the  ideal  audience  is  regarded  as  con¬ 
sisting  of  men  of  average  culture,  neither  experts,  nor  yet  those 
entirely  ignorant. 

This  whole  rubric  is  closely  related  to  the  doctrine  of 
ro  7 Tpeirov,  especially  to  that  aspect  of  to  xpeirov  called  to  irpervov 
Kad’  eKaoTov  Trpocrwirov  Kat  irpaypa.  The  poem  and  oration  should, 
therefore,  be  judged  according  to  the  relative  standards  of 
human  life,  not  according  to  the  standard  of  ideal  perfection. 

5.  The  treatment  of  the  commonplace  4>vols,  peXerq,  eTn.oT-qp.ri 
in  both  Cicero  and  Horace  is  dependent  on  later  and  fuller 
formulations  such  as  those  of  Simulus  and  the  Anonymus 
Iamblichi,  rather  than  on  the  simple  earlier  threefold  division. 
Lines  408-415  of  the  Ars  Poetica  are  almost  as  compact  a 
treatment  as  that  of  Simulus  himself.  Here,  and  in  scattered 
places  throughout  the  epistle,  such  as  386-387,  304-306,  we 
find  emphasized,  beside  the  three  major  qualities,  such  ele¬ 
ments  as  length  of  time  of  training,  the  importance  of  training 
begun  in  youth,  enthusiasm  for  learning,  the  teacher,  the  critic. 

In  scattered  passages  in  the  De  Oratore,  too,  these  “ancil¬ 
lary”  virtues  are  also  mentioned,  a  particularly  striking  ex¬ 
ample  being  Crassus’  final  definition  of  his  ideal  orator  in  III, 
125. 

The.  commonplace  itself  is  interwoven  quite  closely  in  the 
structure  of  the  De  Oratore,  since  there  are  over  thirty  references 
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to  one  or  more  of  the  three  qualities.  Exercitatio,  or  diligentia, 
a  quality  closely  related  to  it,  receives  the  greatest  emphasis. 
In  general  in  the  dialogue,  Crassus  and  Antonius  represent  dif¬ 
ferent  attitudes,  Crassus  advocating  a  synthesis  of  the  three 
qualities,  with  perhaps  a  sympathetic  leaning  toward  k-Kicnfft], 
Antonius  stressing  instead  exercitatio  and  natura. 

To  the  conscientious  artist  Horace,  exercitatio  is  more  im¬ 
portant  than  natura.  The  description  of  his  relations  with 
Quintilius  Varus,  the  friendly  but  exacting  critic  of  his  poetry, 
may  be  regarded  as  a  gloss  upon  exercitatio,  while  in  his  picture 
of  the  mad  poet  (11.  453  to  the  end)  he  sketches  the  fatal  re¬ 
sults  of  depending  too  exclusively  upon  the  “inner  urge” 
(natura).  We  have  seen  his  attitude  toward  imaT-quv  in  his 
advocacy  of  the  study  of  philosophy  by  the  poet. 

6.  The  tokos  officia  oratoris  is  a  fundamental  one  in  Cicero’s 
rhetorical  theory,  since  some  twenty-five  references  to  it  occur. 
Unlike  the  treatment  in  the  Orator,  it  is  not  closely  bound  up  in 
the  De  Oratore  with  the  doctrine  of  to  kp'ckov.  The  reXos  of  ora¬ 
tory,  which  is  to  persuade,  is  in  the  De  Oratore  II,  1 14—115  distin¬ 
guished  from  the  three  officia,  probare  ( docere ),  conciliar e  (delec- 
tare),  and  mover e,  by  which  persuasion  is  attained.  These  three 
officia  are  ostensibly  of  equal  weight,  though  one  may  be  em¬ 
phasized  in  one  part  of  the  speech,  another  in  another.  In 
reality,  however,  since  the  orator  is  not  necessarily  seeking  the 
truth,  and  oratory  is  a  Xoxos  Kpds  tovs  aKpoarhs,  docere  is  often 
omitted,  and  the  greatest  stress  is  laid  upon  movere.  Several 
striking  passages  (De  Oratore  I,  60;  II,  178,  215;  Or.  69)  il¬ 
lustrate  this.  The  tokos  is  often  found  interwoven  with  other 
rhetorical  tokoi  such  as  cj>vcns,  peXeTrj,  eKUTTrjpr),  to  irpeirov  and 
the  partes  orationis.  It  is  fundamental  in  the  doctrine  of  the 
three  styles. 

The  offcium  conciliare  does  not  appear  in  Horace,  perhaps 
because  the  poet  does  not  need  to  win  his  audience  initially 
as  the  orator  does.  Delectare,  however,  in  lines  333-334,  is  set 
over  against  prodesse-docere,  the  aim  of  the  Stoic  ideal  orator 
and  poet,  the  vir  bonus  dicendi  peritus.  Movere  Horace  does  not 
mention,  whether  because  he  had  already  treated  it  by  implica- 
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tion  in  his  treatment  of  7 rados,  or  whether,  as  is  more  probable, 
he  intentionally  omitted  it  because  of  his  lack  of  sympathy  with 
the  grand  style. 

7.  The  next  topic  in  this  treatment  of  literary  parallels 
dealt  with  the  partes  oratoris  et  poetae:  inventio ,  dispositio, 
elocutio.  Here  we  saw  that  both  Antonius  and  Horace  treat 
imitatio  in  close  connection  with  inventio.  While  the  treatment 
of  inventio  in  the  Ars  Poetica  is  more  like  that  in  the  Orator, 
the  treatment  of  imitatio  seems  closer  to  the  De  Oratore. 
Thus  both  Antonius  and  Horace  assert  that  imitation  is  neces¬ 
sary,  that  it  should  consist,  not  in  the  mechanical  copying  of 
a  model,  but  rather  in  the  assimilation  of  the  spirit  of  that 
model,  and  that  the  imitation  of  defects  or  eccentricities  should 
be  carefully  avoided. 

The  treatment  of  ordo  ( dispositio )  is  brief  in  all  three  works, 
the  Orator,  the  De  Oratore,  and  the  Ars  Poetica.  Similarities  in 
the  Ars  Poetica  and  the  De  Oratore  are  that  the  arguments 
should  be  weighed  rather  than  numbered,  and  that  only  the 
essential  should  be  used.  Cicero  slurs,  and  Horace  stresses,  the 
quality  of  brevity  in  connection  with  ordo,  as  we  should  expect 
from  the  fondness  of  the  former  for  amplijicatio  and  the  grand 
style,  of  the  latter  for  the  simplicity  and  terseness  of  the  plain 
style. 

With  regard  to  elocutio,  Horace,  in  general,  advocates  the 
study  of  Greek  for  those  who  wish  to  attain  purity  of  diction 
rather  than  the  study  of  the  early  Latin  writers  whom  Cicero 
praises  in  the  De  Oratore.  Both  men  are  analogists  rather  than 
anomalists  and  stress  the  importance  of  usage.  A  comparison 
of  the  arrangement  of  the  different  sub-topics  under  elocutio 
in  the  De  Oratore  and  the  Ars  Poetica  also  reveals  interesting 
resemblances. 

Horace’s  theory  of  rjdos  and  the  \k%is  is  again  in  es¬ 
sential  harmony  with  Cicero’s.  The  orator  speaks  directly  to 
judge  and  audience  through  the  fjdos  of  his  own  character,  and 
the  rjdos  of  the  speech.  Though  the  poet,  especially  the  dramatic 
poet,  must  win  the  favor  of  his  audience  through  the  rjdos  of 
his  fictitious  characters,  nevertheless  it  is  his  own  rjdos  that  is 
indirectly  refracted  through  them. 
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Cicero,  with  his  emphasis  on  movere  as  the  prime  officium 
of  the  orator,  naturally  leans  toward  the  Xe£is  Tadr/Tinri,  ampli- 
ficatio,  and  the  grand  style;  the  ars  ornate  dicendi  is  his  ideal. 
Horace  would  cultivate  the  virtues  of  the  plain  style,  Latinitas, 
claritas,  brevitas,  decorum. 

8.  In  the  discussion  of  the  perfect  orator  and  the  perfect 
poet  we  were  brought  at  once  to  a  consideration  of  the  differ¬ 
ences  in  orientation  between  oratory  and  poetry.  Cicero  is 
conscious  of  the  relation  of  oratorical  to  poetical  style  in  such 
matters  as  rhythm  and  diction.  However,  since  the  aim  of 
poetry  is  aesthetic  pleasure  without  any  reference  to  utilitarian 
benefit,  the  demands  made  upon  the  poet  are  more  stringent 
than  those  made  upon  the  orator  ( De  Or.  I,  118;  Ars  Poet. 
337-338). 

Crassus’  ideal  orator  in  the  DeOratore  differs  considerably 
from  the  ideal  orator  of  Antonius.  There  is  a  transcendental  ele¬ 
ment  in  the  conception  of  Crassus  which  anticipates  the  Plato¬ 
nism  of  the  perfect  orator  in  the  Orator.  His  perfect  orator  is  a 
sort  of  god.  The  realistic  Antonius  seeks  rather  to  attain  the 
possible;  his  perfect  orator  need  not  receive  his  inspiration  from 
philosophy,  but  from  contact  with  daily  life.  He  is  schooled 
by  hard  practice. 

Horace’s  perfect  poet  is  the  slowly  maturing  product  of 
< fivais ,  //tXerr /,  and  kmor-huri.  In  his  condemnation  of  one  who 
depends  on  inspiration  alone  and  in  his  insistence  on  a  long 
and  hard  artistic  training,  he  is  nearer  to  the  practical  Antonius 
than  to  the  idealistic  Crassus. 

The  attitude  of  Cicero  and  Horace  to  the  malus  orator  and 
the  malus  poet  a  is  identical:  they  should  be  discouraged  and 
sent  off  to  what  they  can  do.  With  regard  to  the  mediocris 
orator  and  poet,  however,  there  is  a  difference.  Poetry,  whose 
aim  is  chiefly  aesthetic,  will  not  tolerate  the  mediocris  poeta 
{Ars  Poet.  372-373);  oratory,  whose  aim  is  utilitarian,  can  find 
a  place  for  the  mediocris  orator ;  he  may  be  improved  by  exer- 
citatio  and  reach  a  worthy,  if  not  the  highest,  place. 
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INDEX 


145 


Cynics,  illiberal  jest  of,  49  and  n.  44.  Cf.  laughable,  theory  of. 
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De  Officiis,  translation  of  Panaetius’  rrepi  too  nadi)Kovros,  20;  theory  of  propriety 
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elocutio,  125,  as  student  of  philosophy,  126,  implicit  Platonism  in  concep¬ 
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doayuyii,  elements  of  in  De  Oratore,  22;  Ars  Poetica  an  example  of,  24. 
eiiXoyri  bvoparuv  in  De  Oratore  and  in  Ars  Poetica,  99,  105-110.  Cf.  elocutio. 
Eleatics,  possibly  referred  to  in  De  Oratore  III,  20,  n.  58  on  58. 
elocutio,  relation  to  commonplace,  4>v<n$,  peXerr),  iirurTr)p-q,  88;  place  in  outline 
of  topics  treated  by  Crassus,  99;  main  discussion  of  105-112;  Latinitas  and 
purity  of  diction,  105-106;  relation  of  ars  ornate  dicendi  to,  106-107;  ob¬ 
solete  words,  107;  coinage  of  words,  107-108;  metaphorical  language,  109. 
Empedocles,  as  type  of  mad  philosopher,  30,  38,  46,  129;  system  of,  n.  58  on  58. 
Ennius,  metrical  licenses  criticized  by  Horace,  106;  diction  of,  n.  40  on  107. 
Epicureanism,  relation  to  rhetoric,  29  and  n.  9;  withdrawal  from  active  life  of 
Epicureans  criticized,  30. 
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episiuk i,  .4rs  Podica  as.  23. 

Aws,  cone ep non  of  dominated  by  the  theory  of  propriety.  47,  4S.  66.  116-117; 
of  the  serrr.o,  50.  114:  of  audience.  54:  of  speaking  characters.  55-56;  71; 
relation  to  ojicium  conciliare,  94:  place  of  treatment  in  structure  of  Dt 
Orator e.  99,  115;  in  sirs  Poetica,  99-100;  main  discussion  of,  114-117:  re¬ 
lation  to  audience.  114.  relation  of  psychology  to,  114.  definition  of,  115. 

eL'uupla  differentiated,  from  d-ra^ia.  50;  illustrated.  51. 

drmtjia..  relation  to  ordo,  50:  in  Dt  Officiis  and  Ars  Podica,  50;  concomitant  qual¬ 
ity  to  oicis.  jieXern.  exurnjui!.  75.  and  n.  5  on  75. 

racer citaiio,  cf.  oieu.  peXenj,  errurriipr i. 

Graeculi ,  Cicero's  gibes  at.  12. 

Hack,  on  doctrine  of  literary  forms.  8;  emphasizes  Platonic  theory  of  ideas  on 
ideal  of  perfect  orator,  17;  n.  22  on  p.  34,  59,  66;  on  propriety  in  ,4rr 
Podica,  43. 

Heinze- Kiessling,  on  influence  of  Hellenistic  rhetoric  on  Horace,  7 ;  on  _4rr  Podica 
319.  57 ;  on  -4rr  Podica  92,  n.  57  on  58;  on  meaning  of  species,  68;  on  Ars 
Podica  202-219.  n.  77  on  72;  on  metrical  laws  of  genres,  n.  49  on  110;  on 
_4rr  Podica  89,  n.  53  on  111. 

Hendrickson,  on  letters  of  Horace  as  satires.  23. 

Hennagoras.  doctrine  of  inientio  influences  Dt  Or  at  ore  and  Orator,  n.  3  on  11; 
n.  15  on  16. 

Holden,  analysis  of  passages  in  De  Officiis,  46-47. 

Homer,  as  type  of  perfect  poet.  39.  43.  48,  133;  establishes  metrical  form  for 
epic,  n.  49  on  110:  furnishes  material  for  dramatic  genres,  n.  30  on  100;  101, 
102. 

Horace,  cf.  Ars  Podica. 

Hubbeli.  on  influence  of  Isocrates  on  Cicero,  18. 

imitatio,  treatment  of  in  De  OJjiciis  and  Ars  Podica,  48;  necessity  for  stressed  by 
Antonins.  85-86;  added  to  definition  of  ideal  orator  by  Crassus,  87 ;  treated 
in  connection  with  topic  irr.eniio  in  Cicero  and  Horace,  98-100;  summary  of 
in  Horace,  101:  as  a  transitional  tot-os,  subordinated  to  -kxrn  of  rhetoric, 
need  of  a  perfect  model,  such  as  Homer:  discussion  of  in  De  Oratore  101-103 : 
similarities  to  treatment  in  Ars  Podica,  importance  of  right  model,  not 
necessary  for  men  of  great  ability.  101-103. 

ingenium,  importance  of  compared  with  ars,  83;  compared  with  diligentia,  86; 
combined  with  dodrina  in  Gorgias,  Isocrates,  and  Thrasymachus,  87; 
relation  to  imitatio,  102;  dangers  independence  on,  128.  Cf.  ouens,  pe\en j, 
er-urnj/irj. 

irr.eniio,  treatment  by  Antonius  from  Tot-hA  of  Aristotle,  28-29;  importance  of 
ars  in,  88;  in  connection  with  topic  imitatio  in  Cicero  and  Horace,  98-100. 
Cf.  imitatio. 

Isocrates,  not  a  direct  influence  on  introduction  of  rhetoric  at  Rome,  7 ;  influence 
on  Cicero,  18-20;  identified  rhetoric  with  philosophy,  30;  to  rp  'trav  in  the¬ 
ories  of,  19.  n.  31  on  43;  n.  66  on  64;  his  idea  of  function  of  education,  79; 


INDEX 


147 


an  example  of  combination  of  dodrina  and  ingenium,  87 ;  founder  of  rhyth¬ 
mic  prose,  122. 

indicium,  distinguished  from  ordo  by  Horace,  51. 

Jahn,  on  Orator  70,  64. 

Jensen,  on  Philodemus’  influence  on  Horace,  8;  on  Neoptolemus  and  rubrics 
rtxvV  and  TexMT7p,  74. 

Juvenal,  grand  style  in,  119. 

Kroll,  studies  in  Cicero  and  Horace,  8;  on  dependence  of  Cicero  on  Greek 
rhetoric  and  philosophy,  1 1 ;  on  Cicero’s  avoiding  writing  a  rtxvy,  n.  5  on  12 ; 
sources  of  Cicero’s  rhetorical  works,  14  and  n.  10;  summary  of  Antiochus’ 
philosophical  beliefs,  15  and  nn.  12  and  13;  N.  15  on  16;  on  influence  of 
Isocrates  and  Aristotle  on  Cicero,  n.  29  on  20;  on  date  of  Orator,  n.  31  on  21 ; 
on  form  of  Orator,  n.  33  on  21,  24,  99;  on  motives  for  writing  Orator,  21  and 
n.  32,  22;  on  studied  conversational  tone  of  De  Oratore  and  Ars  Poetica,  23 
and  n.  36;  on  digressions  in  De  Oratore,  n.  39  on  24;  on  broad  training  for 
orator,  26;  n.  4  on  27;  on  Stoic  rhetoric,  n.  10  on  29;  on  Antiochus,  n.  11 
on  30;  on  propriety  in  Ars  Poetica,  43  and  n.  31 ;  56;  on  meaning  of  rectum, 
66;  on  rtxvac  faTopucai  followed  in  De  Oratore,  83;  on  Cicero’s  use  of  Greek 
words,  nn.  45  and  46  on  108;  examples  of  metaphors  involving  combinations 
of  words,  rhythms,  and  sounds,  109. 

Laurand,  on  influence  of  Plato  on  Cicero,  n.  23  on  18;  on  Cicero’s  use  of  Greek 
terms,  n.  45  on  108. 

Latinitas,  emphasized  in  Cicero’s  treatment  of  elocutio,  105;  secured  by  reading 
of  old  masters,  106;  secured  according  to  Horace  by  study  of  Greek,  106. 
Cf.  elocutio. 

laughable,  theory  of,  and  doctrine  of  propriety,  53;  relation  of  liberal  jest  to 
verecundia,  49;  to  rbirptirov,  63;  to  vir  ineptus,  62-63;  bypouda  and  ttirpaireKia 
in,  67;  status  of  wit  as  an  art,  n.  10  on  82.  Cf.  /3 o/joXoxfa,  trappyoLa, 
airovbatny  itkoios,  and  Cynics. 

Lejay,  on  influence  of  Cicero’s  rhetorical  and  philosophical  works  on  Horace,  7. 

liberal  jest,  cf.  laughable,  theory  of. 

\6yos  irpos  ro  irpaypa,  strict  definition  of  an  ars  as,  13;  science  or  branch  of  know¬ 
ledge  defined  as,  82;  philosophy  defined  as,  120. 

XSyos  irpos  tovs  axpoaras,  includes  poetry  and  oratory,  13, 82-83, 120;  classification 
of  arts  other  than  oratory  as,  35;  general  discussion  of,  70-73;  classification 
of  Horace’s  writings  as,  79;  officio  oratoris  correlated  with,  95;  ydos  and 
ititBos  related  to,  114;  related  to  rd  irptirov  koB’  inaarov  irpoownov  xai  irpaypa, 
73.  Cf.  audience. 

Lucilius,  stressed  importance  of  philosophy,  33 ;  use  of  the  categorical  imperative, 
n.  53  on  54;  his  ideal  for  an  audience,  72;  figure  of  auctioneer  derived  from, 
n.  11  on  130. 

Lucretius,  on  poverty  of  Latin  language  in  comparison  with  Greek,  n.  44  on  108. 

Maecius,  as  type  of  critic  in  Ars  Poetica,  80. 

memoria,  importance  of  exercitatio  in  training  of,  88. 

Menedemus,  argument  with  Charmadas  on  nature  of  oratory,  12. 
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metaphorical  language,  not  discussed  at  length  by  Horace,  109;  callida  iunctura 
stressed  by  Horace  possibly  classed  here,  109;  discussed  in  detail  in  Orator 
and  Be  Oralore,  109.  Cf.  elocutio. 
natura,  cf.  4>ixn s,  /iieX  cttj,  'ewwTr\pr\. 

Neoptolemus,  influence  on  Horace,  8;  on  rexv-q  and  TtxArqs,  74. 

Norden,  studies  on  Ars  Poetica  referred  to,  8;  n.  9  on  p.  9;  on  characteristics  of 
kaaywyri,  22;  classification  of  Ars  Poetica  as  koa 701717,  24;  on  fjdos  of  char¬ 
acters  in  drama,  55,  66;  on  Ars  Poetica  333-334,  96;  on  Horace’s  arrange¬ 
ment  of  rubrics  under  elocutio,  109. 
obsolete  words,  use  permitted  orator  and  poet,  107.  Cf.  elocutio. 
officia  oratoris  et  poetae,  bound  with  to  wpkirov  in  Cicero  and  Horace,  25,  45,  49, 
64,  89;  definition  of,  45  and  n.  38;  connected  with  mover e  and  delectare,  60; 
main  discussion  of,  89-98:  in  Cicero,  89-96:  related  to  to  irpeirov,  89; 
general  definitions,  90-92;  distinguished  from  7-eXos,  91;  relation  to  styles 
of  speech,  91;  operative  throughout  speech  yet  to  be  stressed  in  different 
parts,  91-92;  docere  discussed,  92-94;  importance  of  mover e,  94;  relation 
of  conciliar e  and  delectare  to  qdos  and  irados,  94,  of  mover e  to  iraBos,  94; 
effective  in  exordium  and  peroration,  95 ;  treatment  in  Horace,  96-97 : 
Horace’s  ideas  contrasted  with  Cicero’s,  96-97 ;  movere  omitted  in  Horace, 
97;  stressed  in  Cicero,  98;  treated  in  connection  with  ordo,  104;  in  con¬ 
nection  with  three  styles,  118. 

Orator,  primary  sources  of,  17-20;  circumstances  of  composition,  21-22;  struc¬ 
ture  of,  24;  comparison  with  Ars  Poetica,  25;  importance  of  philosophy  dis¬ 
cussed  in,  32;  reference  to  philosophers’  treatment  of  propriety  in,  44,  52; 
treatment  of  propriety  in,  64-66;  Platonic  doctrine  of  ideas  in,  66-69; 
treatment  of  imitatio-inventio  in,  99,  100,  101  passim',  treatment  of  ordo  in, 
103-105;  coinage  of  words  treated  in,  108;  metaphorical  language  treated 
in,  109;  order  of  treatment  of  topics  under  elocutio,  110;  treatment  of  actio 
in,  114;  treatment  of  fjdos  and  ttoAos  in,  115-117  passim. 
oratory,  aim  of  is  pvxo-ycoyLa,  70;  comparison  with  poetry,  120-123:  in  respect 
to  wide  field  of  subject  matter,  121,  in  respect  to  style,  121,  to  rhythm,  122, 
to  archaic  diction,  122;  differs  from  poetry  in  that  it  has  utilitarian  aim, 
122,  131,  133.  Cf.  rhetoric. 

ordo,  related  to  evrapia,  n.  5  on  75;  main  treatment  of  in  Cicero  and  Horace, 
103-105;  in  relation  to  officio  oratoris,  104;  brevity  in  relation  to,  104—105. 
Panaetius,  domiciled  Stoic  rhetoric  in  Rome,  15;  theory  of  propriety  influenced 
De  Officiis,  20;  member  of  Scipionic  circle,  20;  possibly  to  be  included 
in  Socralicae  chartae  of  Horace,  33;  theory  of  propriety  in  Be  Officiis,  43-51; 
relation  of  theories  to  those  of  Antiochus,  n.  33  on  43;  his  irepi  too  koBt/kovtos, 
n.  33  on  43;  diction  based  on  ordinary  usage,  107 ;  two  types  of  pulchritudo, 
112. 

irapprioia,  opposed  to  liberal  jest  and  verecundia,  49.  Cf.  laughable,  theory  of. 
partes  oratoris  et  poetae,  main  discussion,  98-119.  Cf.  inventio,  elocutio,  imitatio, 
etc. 

irados,  objections  of  Stoics  and  Peripatetics  to  use  of,  16;  use  of  by  orators  and 


INDEX 


149 


poets,  41,  42;  relation  to  propriety,  56,  66,  112,  117;  relation  to  officium 
movere,  94;  place  of  treatment  in  De  Oratore,  99;  in  Ars  Poetica,  99-100; 
Xefts  iraBrrrLKTi,  113;  main  discussion  of,  114-117:  relation  to  contentio, 
114,  to  audience,  114,  to  psychology,  114,  position  in  De  Oratore,  115, 
definition  of,  115-116,  relation  to  rcnrp«rc»',  117;relation  to  grand  style,  118. 

Pericles,  as  ideal  type  of  orator,  126. 

perfect  orator  and  poet,  in  relation  to  doctrine  of  propriety,  45;  necessity  of 
discipline  for,  83;  perfect  orator  combines  stadium,  doctrina,  ingenium,  87; 
main  discussion  of,  120-133:  interrelation  between  poetry  and  oratory, 
120-123,  discussion  in  De  Oratore,  123-128,  in  Horace,  128-130,  relation 
with  commonplace  Pools,  peKer-q,  kwioTrmri,  128,  130.  Mediocris  orator, 
aided  by  training,  83;  permitted  in  field  of  oratory,  120, 130,  131.  Mediocris 
poeta  criticized  by  Horace,  38;  causes  laughter  of  audience,  71.  Bad  or 
mad  orator,  not  to  be  tolerated,  87,  130,  131.  Mad  poet,  in  relation  to 
propriety,  46,  50;  in  relation  to  rubric  natura,  89;  pictured  by  Horace,  129, 
130,  131. 

Peripatetic  philosophers,  separation  from  Old  Academy,  15;  objection  to 
emotional  appeal,  16;  scorn  of  traditional  manuals  of  rhetoric,  16;  Cicero’s 
debt  to,  17;  on  structure  of  dramatic  dialogue,  23;  study  of  important 
to  orator,  26,  28,  31-32,  126,  129;  possibly  to  be  included  in  Socraticae 
chartae  of  Horace,  33;  possible  source  of  theory  of  propriety,  n.  31  on  43;  63. 

Philo  of  Larissa,  source  of  Cicero’s  philosophic  rhetoric  according  to  Von  Arnim, 
14;  heard  by  Cicero  at  Rome,  14;  recognizes  rhetoric  as  justifiable  discipline, 
15;  advocates  study  of  philosophy  by  orator,  26;  possible  source  of  De 
Oratore  III,  56-143,  n.  11  on  30. 

Philodemus,  influence  of  on  Cicero,  8;  definition  of  art  of  oratory,  n.  8  on  13. 

philosophy,  quarrel  with  rhetoric,  14;  study  of  essential  to  orator,  26-33;  35 
and  n.  24;  as  A070S  r-pos  to  -r.pc.ypa,  120;  basis  of  subject  matter  of  poet  ac¬ 
cording  to  Horace,  129.  Cf.  Socraticae  chartae. 

(pvcLs,  peXerri,  eirwrij/i’?,  article  on  by  Shorey,  9;  bearing  of  the  commonplace  on 
definition  of  an  ars,  14;  as  structural  bond  in  De  Oratore,  25;  Antonius  on, 
28;  doctrine  of  inspiration  criticized  by  Horace,  38;  main  discussion  of,  74- 
89:  importance  to  rubrics  rkxvy  and  Ttxvirris,  74,  concomitant  qualities  to, 
75-76;  treatment  in  Horace,  76-80;  time,  training  under  a  teacher,  self 
discipline,  critic  essential  to,  77-80;  treatment  in  Orator  and  De  Oratore, 
80-89:  contrast  between  art  and  artist  not  stressed  in  Cicero,  80-81,  im¬ 
portance  of  commonplace  to  structure  of  De  Oratore,  81,  rival  claims  of 
ars  and  ingenium,  83-87,  insistence  on  all  three  qualities  for  perfect  orator, 
87-88,  coordinated  with  partes  oratoris,  88,  with  officia  oratoris,  89,  95; 
conflicting  claims  of  three  qualities  adjusted  by  perfect  poet,  120;  first  two 
qualities  stressed  by  Antonius,  127;  all  stressed  by  Horace,  128,  130; 
MeXerTj  stressed  by  Horace,  129. 

Pisones,  Ars  Poetica  addressed  to,  8,  22,  23,  72  and  passim. 

Plato,  not  a  direct  influence  on  introduction  of  rhetoric  to  Rome,  7 ;  theory  of 
ideas  influencing  literary  forms  discussed  by  Hack,  8,  17;  Platonic  concep- 
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tion  of  an  art,  13;  theory  of  ideas  influencing  conception  of  perfect  orator, 
17-18,  120,  126,  129;  Platonic  use  of  analogies  from  other  arts,  34  and  n. 
23,  37,  59-60,  66;  words  with  latent  Platonic  concepts  in,  66-69;  Platonic 
formulation  of  definition  of  art  of  oratory,  82;  similarities  of  De  Oratore 
to  Platonic  dialogue,  n.  29  on  20;  56;  n.  56  on  57 ;  works  of  Plato  with  which 
Cicero  was  familiar,  17-18;  Epinomis  possibly  influencing  De  Oratore  III, 
21,  18;  meaning  of  elSos  in  Republic,  68-69;  rubric  rexviriis  in  Phaedrus, 
74;  pavla  in  Phaedrus,  83;  psychological  basis  for  rhetoric  in  Phaedrus, 
n.  57  on  114;  theory  of  inspired  bard  in,  42;  129;  doctrine  of  prop  ety  in, 
n.  31  on  43;  44, 

poetry,  related  to  Xoyos  npos  too s  &Kpoa.Tas,  13;  civilizing  mission  of  compared 
with  that  of  oratory  in  Isocrates,  19;  relation  with  oratory,  36;  high  stand¬ 
ard  demanded  for  by  Horace,  38-39;  aim  is  ipvxa-yooyla,  70;  standard  of 
criticism  for,  73;  comparison  with  oratory,  120-123:  in  respect  to  wide 
field  of  subject  matter,  121,  to  style,  121,  to  rhythm,  122,  to  archaic  diction, 
122;  has  as  its  aim  aesthetic  pleasure,  122,  131,  133. 

Poseidonius,  teacher  of  Cicero,  n.  58  on  58. 

propriety,  to  it  pen  op,  importance  of  in  system  of  Isocrates,  19;  importance  of  in 
De  Oratore  and  Orator,  25;  in  Ars  Poetica  and  Orator,  33;  main  discussion  in 
Cicero  and  Horace,  43-70:  outline  of  treatment,  43,  origin  of  term  n.  31 
on  43,  44,  brought  into  connection  with  three  styles  by  Theophrast  us,  44, 
treatment  in  De  Officiis  and  Ars  Poetica,  44—51:  two  types,  general  and 
individual,  46,  external  propriety,  49-50,  place  in  oratorical  and  conversa¬ 
tional  discourse,  50,  relation  with  eara^ta  and  tvKcupia,  50-51;  treatment  in 
De  Oratore,  51-63:  relation  to  officia  oratoris,  51,  to  three  styles,  51-52,  main 
discussion  in  De  Oratore,  52,  propriety  of  audience,  53-55,  of  case,  55,  of 
speaker,  55-56,  of  time,  56-57,  in  Aristotle,  53,  connection  with  ethics  of 
laughable,  53,  \6yos  npbs  to  n  pay  pa  and  Aoyos  npos  tovs  anpoaras,  53,  philoso¬ 
phical  justification  for  in  De  Oratore,  58-60,  importance  in  exordium,  61-62, 
vir  ineptus  in  Cicero  and  Horace,  62-63;  doctrine  of  in  Orator  and  Ars  Poe¬ 
tica,  64—66;  Xoyos  rrpos  roes  a/cpoaras,  65;  sins  against  laughed  at  by  audience, 
71;  propriety  of  life,  73;  related  to  evra^la,  n.  5  on  75;  principle  of  in  jesting, 
n.  10  on  82;  relation  to  officia  oratoris,  89,  95;  emphasis  of  Horace  on,  106; 
in  treatment  of  operum  colores  in  Cicero  and  Horace,  111-113;  relation 
of  ridos  and  nados  to  in  Aristotle,  114;  relation  to  fjdos,  117;  to  three  styles, 
118;  two  aspects  of,  n.  51  on  111;  112,  120,  129,  131. 

\pvxaywyioL,  aim  of  poetry  and  oratory,  70;  in  Pseudo-Longinus,  n.  75  on  70; 
Latin  paraphrase  for,  71;  in  Horace,  112. 

Pythagoreans,  theory  of  harmony  of  universe,  n.  58  on  p.  58. 

Quintilian,  on  letters  of  Cicero  relating  to  the  Brutus,  n.  32  on  21;  definition  of 
an  ars,  69;  on  ethical  education,  96;  on  use  of  obsolete  words  in  poets,  n.  41 
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PREFACE 


In  the  introduction  to  the  Correspondence  of  James 
Fenimor e-Cooper,  the  grandson  of  the  novelist,  writing 
on  the  seventieth  anniversary  of  Cooper’s  death  (1921), 
explained,  in  the  following  words,  why  no  biography  of 
Cooper  has  ever  been  authorized: 

Shortly  before  his  death,  while  sitting  on  a  sofa  beside  hi3 
eldest  child,  Susan  Augusta,  he  said  to  her  that  he  wished  his 
family  not  to  authorize  the  publication  of  any  biography.  There 
was  even  then  a  difference  of  opinion  in  the  family  as  to  the 
extent  of  the  prohibition  intended;  some  members  believing  that 
it  was  only  a  temporary  one  prompted  by  the  bitterness  still  felt 
toward  Cooper  by  much  of  the  press  of  the  country  on  account  of 
his  libel  suits.1  Acting  upon  the  other  theory,  however,  his  eldest 
daughter,  before  she  died,  destroyed  a  great  deal  of  the  material 
which  could  have  been  used  in  the  preparation  of  a  biography, 
and  had  buried  with  her  the  most  interesting  of  his  Journals. 

To-day  no  one  could  write  a  satisfactory  life  of  Cooper;  it 
would  necessarily  be  limited  to  a  bare  statement  of  facts,  most  of 
which  have  already  been  published  in  one  of  the  existing  accounts 
of  his  life. 

It  has  been  my  purpose  to  set  forth  in  this  study, 
utilizing  such  material  as  could  be  gleaned  from  the 
newspapers  of  that  day  and  from  other  sources,  the  his¬ 
tory  and  significance  of  Cooper’s  controversy  with  the 
Press  of  the  United  States.  While  not  ignoring  the  so- 
called  Expenses  or  Finances  controversy  waged  in  France 
in  the  years  1831  and  1832,  and  the  Naval  History  con¬ 
troversy  which  was  finally  settled  in  1842  by  arbitration, 
I  shall  confine  my  study  more  particularly  to  the  litiga¬ 
tion  growing  out  of  the  Three  Mile  Point  controversy 
with  the  villagers  of  Cooperstown,  New  York,  and  the 
novel  Home  As  Found. 

Suits  for  libel,  both  civil  and  criminal,  were  brought 
by  J.  Fenimore  Cooper  against  three  newspapers  pub- 

1  Italics  are  not  in  the  original. 
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lished  in  the  vicinity  of  Cooperstown,  and  against  five 
more  published  in  Albany  and  in  the  city  of  New  York. 
The  editors  sued  by  the  novelist  were  no  less  personages 
than  Thurlow  Weed  of  the  Albany  Evening  Journal,  Col. 
James  Watson  Webb  of  the  Morning  Courier  and  New 
York  Enquirer,  William  L.  Stone  of  the  Commercial  Ad¬ 
vertiser  (New  York),  Park  Benjamin  of  the  Evening 
Signal  and  its  weekly  compendium,  the  New  World,  and 
Horace  Greeley  of  the  New  York  Tribune . 

The  newspapers  consulted  are  listed  in  the  bibliog¬ 
raphy,  as  are  the  books  from  which  material  has  been 
drawn.  The  books  listed  include  histories  of  various 
counties  in  the  state  of  New  York,  histories  of  journal¬ 
ism,  law  books,  literary  criticism,  and  biography,  auto¬ 
biography,  and  correspondence  of  the  principals  in  the 
law  suits. 

For  reasons  quoted  from  the  introductory  pages  to 
the  volumes  of  the  Cooper  correspondence  recently  pub¬ 
lished,  the  dearth  of  authoritative  material  has  made  a 
full  and  accurate  biography  of  James  Fenimore  Cooper 
impossible.  Few  have  even  attempted  the  task  of  writing 
the  life  of  the  novelist. 

The  first  notable  attempt  to  put  a  just  estimate  upon 
the  life  and  works  of  the  litigious  novelist  was  a  con¬ 
temporary  one  by  William  Cullen  Bryant,  the  poet,  who 
was  for  nearly  fifty  years  the  editor  of  the  New  York 
Evening  Post.  In  a  commemorative  discourse  delivered 
in  February,  1852,  five  months  after  the  death  of  Cooper, 
Bryant  touched  upon  the  controversies  in  which  Cooper 
had  been  engaged.  Since  the  prose  writings  of  Bryant 
have  long  been  out  of  print,  the  first  chapter  of  this 
study  is  largely  made  up  of  extracts  from  that  address. 
No  small  part  of  their  force  is  derived  from  the  fact  that 
they  are  utterances  of  a  distinguished  editor  upon  the  sub¬ 
ject  of  a  controversy  with  the  Press. 

Thirty  years  later  what  is  considered  to  be  the  stand¬ 
ard  biography  of  Cooper  was  written  by  the  late  Pro- 
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fessor  Thomas  R.  Lounsbury  of  Yale  University.  This 
volume  is  generally  conceded  to  rank  among  the  best  of 
the  biographies  of  our  American  men  of  letters.  And 
yet  its  author  announced  in  his  prefatory  note  that  “the 
direct  and  authoritative  sources  of  information  con¬ 
tained  in  family  papers  are  closed  to  the  biographer.” 

W.  R.  Shubrick  Clymer,  writing  a  brief  life  of  Cooper 
for  the  Beacon  series  of  biographies  in  1900,  referred  in 
his  preface  to  the  late  Professor  Lounsbury  as  “the  only 
biographer  of  Cooper.”  He  then  added,  “My  indebted¬ 
ness  to  him  is  interlined  on  almost  every  page  of  this 
tiny  volume,  for  which  no  claim  is  made  except  that  cer¬ 
tain  hitherto  unpublished  letters,  placed  in  my  hands  by 
kind  fortune,  here  and  there  enable  Cooper  to  speak  for 
himself.” 

Upon  the  Correspondence  mentioned  at  the  beginning, 
I  have  drawn  heavily  for  letters,  in  whole  or  in  part, 
which  were  written  by  J.  Fenimore  Cooper  to  members  of 
his  family  and  to  friends  in  regard  to  the  various  stages 
of  the  litigation.  These  materials  have  been  utilized  in 
connection  with  the  narrative  of  the  suits  of  libel  as  they 
are  taken  up  in  order. 

Thus  the  reader  will  see  that  the  subject  of  Cooper’s 
so-called  “crusade  against  the  Press”  can  now  be  handled 
with  far  greater  accuracy  than  it  has  hitherto  been  pos¬ 
sible  to  achieve.  It  is  a  matter  for  regret  that  the  editor 
of  the  Correspondence  saw  fit  to  suppress  portions  of 
the  letters  without  indicating  where  the  omissions  had 
been  made. 

With  the  possibility  of  presenting  Cooper’s  version 
of  the  cases  as  recorded  in  these  letters,  in  other  letters 
contributed  to  the  newspapers  of  the  day,  and  in  his 
novel  Home  As  Found,  I  have  adopted  the  scheme  of  per¬ 
mitting  the  documents  to  tell,  as  far  as  is  possible,  their 
own  story.  For  instance,  I  have  quoted  portions  from 
Weed’s  autobiography  in  which  he  sets  forth  his  version 
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of  the  Cooper  versus  Weed  suits  for  libel ;  Cooper’s  own 
version  of  the  same  incidents  may  be  read  in  letters  which 
the  novelist  wrote,  during  the  course  of  the  trial  to  his 
son  Paul,  and  later  to  the  Albany  Argus. 

Nearly  every  writer  on  the  subject  of  Cooper’s  life 
mentions  the  libel  suits  which  so  largely  engaged  his  at¬ 
tention  and  energies  between  the  years  1837  and  1845 
but  nearly  every  writer  dismisses  the  litigation  with  the 
observation  that  only  by  laborious  and  painstaking  re¬ 
search  in  dusty  newspaper  files  could  the  truth  ever 
be  ascertained. 

That  “laborious”  research  has  been  undertaken  by 
the  writer  of  this  study  of  the  Cooper  libel  suits.  It  was 
relieved  by  many  pleasant  surprises  and  by  many  divert¬ 
ing  by-paths,  such  as  those  leading  into  long-buried  court 
records.  Copies  of  the  Freeman’s  Journal  of  Coopers- 
town,  New  York,  containing  the  trespassing  notice  which 
started  the  long  litigation,  were  found  in  the  files  of  the 
Wisconsin  Historical  Society  at  Madison.  There,  too, 
were  found  the  files  of  the  New  World,  the  New-Yorker, 
the  Albany  Weekly  Argus  and  Rough  Hewer,  the  Albany 
Journal,  daily  and  weekly,  and  the  New  York  Tribune, 
daily  and  weekly.  Items  and  comments,  copied  by  the 
newspapers  already  mentioned,  from  the  Chenango  Tele¬ 
graph,  the  Otsego  Republican,  the  Poughkeepsie  Eagle, 
the  New  York  Gazette,  the  Poughkeepsie  Journal,  and  the 
New  York  American,  have  also  been  available  in  the  same 
collection  at  Madison,  Wisconsin. 

The  American  Antiquarian  Society  at  Worcester, 
Massachusetts,  the  New  York  State  Library  at  Albany, 
and  the  Yale  University  Library  at  New  Haven,  Connec¬ 
ticut,  have  furnished  materials  from  the  Albany  Journal. 
The  Library  of  Congress  at  Washington  has  supplied  pho¬ 
tostats  of  the  Morning  Courier  and  New  York  Enquirer. 

From  the  New  York  Public  Library,  the  writer  has 
secured  photostatic  reproductions  of  various  articles 
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from  the  files  of  the  New  York  Evening  Post,  the  Albany 
Journal,  the  Morning  Courier  and  New  York  Enquirer, 
and  the  New  York  Commercial  Advertiser. 

In  the  original  copy  of  the  thesis,  which  was  presented 
in  partial  fulfillment  for  the  degree  of  Master  of  Arts 
at  the  University  of  Wisconsin  and  is  on  file  in  the  Li¬ 
brary  of  the  University,  more  than  fifty  pages  of  photo¬ 
stats  were  included.  Among  those  might  be  mentioned 
particularly  the  report  of  the  suit  brought  by  Cooper 
against  Horace  Greeley  and  Thomas  McElrath  of  the 
New  York  Tribune,  an  article  that  filled  eleven  columns 
and  a  quarter  in  the  Tribune  for  December  12,  1842. 

During  the  revision  of  the  thesis,  additional  material 
has  been  found,  particularly  that  bearing  on  the  cases 
of  Col.  James  Watson  Webb  of  the  Courier  &  Enquirer. 
A  complete  list  of  all  source  material  and  the  institution 
supplying  it,  may  be  found  in  the  bibliography  at  the 
close  of  the  narrative. 

The  attention  of  the  reader  is  called  to  the  detailed 
chronology  of  the  Cooper  suits  for  libel  which  precedes 
Chapter  I.  Such  documents  as  have  a  bearing  on  more 
than  one  chapter  have  been  placed  in  the  Appendix. 
Where  necessary,  reference  has  been  made  to  various 
portions  of  the  Appendix  either  in  the  text  or  in  the 
footnotes. 
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NOTE  ON  TYPOGRAPHY  AND  STYLE 


To  even  the  most  casual  reader,  variations  in  the  style 
of  the  accompanying  pages  will  be  apparent.  Such  varia¬ 
tions  in  spelling  as  those  in  “libelous”  and  “libellous,”  in 
“Fenimore”  and  “Fennimore,”  in  “Cooperstown”  and 
“Cooper’s  Town”  are  cases  in  point.  The  explanation 
lies  in  the  fact  that  the  typography  of  the  original  docu¬ 
ments  has  been  followed  as  nearly  as  possible. 

In  the  matter  of  titles  the  variation  ranges  through 
Home  As  Found,  “Home  As  Found,”  “ Home  As  Found,” 
and  Home  As  Found.  No  attempt  has  been  made  to  fol¬ 
low  the  usage  adopted  by  Webb,  who  failed  to  capitalize 
the  second  word  of  the  title,  writing  it  “Home  as  Found” 

Proper  names  were  often  printed  in  large  and  small 
capitals;  some  writers  capitalized  nouns  with  great  fre¬ 
quency  ;  in  some  cases,  usage  evidently  required  quotation 
marks,  single  or  double,  at  the  beginning  of  every  line  of 
quoted  material. 

The  name  of  James  Watson  Webb’s  newspaper  was 
written  Morning  Courier  and  New  York  Enquirer,  Cour¬ 
ier  and  Enquirer,  Courier  &  Enquirer,  and  often  simply 
as  C  &  E.  Webb  ordinarily  wrote  “Home  as  Found,” 
“Fennimore,”  “catiff”  (caitiff),  “waggons,”  and  “Coop¬ 
er’s  Town.” 

Thurlow  Weed’s  style  was  characterized  by  what  now 
seems  to  be  an  excessive  use  of  capital  letters,  one  famous 
passage  reading— “American  Citizens,  .  .  .  American 
Lakes,  ....  American  Scenery,  ....  American  Coin, 

.  .  .  American  Flag!”  He  ordinarily  wrote  “Fenni¬ 
more”.  One  article  reproduced  from  the  Albany  Journal 
is  particularly  noteworthy  for  the  absence  of  periods, 
such  as  modem  usage  demands,  after  the  title  “Mr.”  in 
its  abbreviated  form. 

A  single  sentence  will  illustrate  the  divergences  with 
which  the  writer  has  had  to  deal.  It  was  printed  in  the 
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Albany  Evening  Journal  of  November  22  1841,  and  in 
the  New  York  Tribune  of  November  20,  1841 ;  it  was  cited 
by  Cooper  in  the  declaration  of  damages  in  suits  brought 
against  Thurlow  Weed  and  Horace  Greeley;  and  it  was 
reprinted  sundry  times  in  reports  of  the  trials  of  those 
cases. 

The  version  which  appeared  in  the  Evening  Journal, 
furnished  to  the  writer  by  the  New  York  State  Library 
at  Albany,  reads  as  follows : 

The  Circuit  Court,  now  sitting  here,  is  to  be  occupied  chiefly 
with  the  legal  griefs  of  Mr  Fennimore  Cooper,  who  has  determined 
to  avenge  himself  upon  the  Press  for  having  contributed,  by  its 
criticisms,  to  his  waning  popularity  as  a  novelist. 

The  version  which  was  published  in  The  Tribune  of 
November  20,  1841,  was  exactly  the  same  except  for  a 
period  after  “Mr.”  and  the  spelling  of  “Fenimore.”  A 
photostat  of  the  story  of  Greeley’s  trial  which  appeared 
in  the  New  York  Tribune  of  December  17,  1842,  varies 
only  through  the  omission  of  four  commas.  The  phrases 
“now  sitting  here”  and  “by  its  criticisms”  are  not  set 
off  by  commas.  In  the  same  photostatic  reproduction, 
furnished  by  the  New  York  Public  Library,  still  another 
version  appears  in  the  course  of  Greeley’s  testimony 
which  reads  as  follows : 

“The  Circuit  Court,  now  sitting  here,  is  to  be  chiefly  occupied 
with  the  legal  griefs  of  Mr.  Fenimore  Cooper,  who  is  determined  to 
avenge  himself  upon  the  Press  for  having  contributed  to  his  wan¬ 
ing  popularity  as  a  novelist.” 

Finally,  the  version  which  appears  in  Parton’s  life 
of  Greeley,  which  is  said  to  be  a  “condensation  of  the 
pamphlet”  issued  by  Greeley,  has  only  a  single  comma, 
that  following  the  novelist’s  name,  in  the  entire  passage. 

To  summarize,  these  divergences  include  “occupied 
chiefly”  and  “chiefly  occupied” ;  “Mr  Fennimore  Cooper” 
and  “Mr.  Fenimore  Cooper”;  “has  determined”  and  “is 
determined” ;  commas  setting  off  “now  sitting  here,”  and 


THE  “EFFINGHAM”  LIBELS  ON  COOPER 


13 


“by  its  criticisms,”  and  the  same  phrases  devoid  of  com¬ 
mas  ;  and  finally,  the  omission  of  the  phrase  “by  its  criti¬ 
cisms.” 

Comparison  of  the  available  versions  of  Greeley’s  own 
story  of  his  trial  (Chapter  VII)  yields  such  verbal 
changes  as  “took  a  sleigh”  and  “hired  a  sleigh,”  “bit” 
and  “mite,”  “whatever”  and  “whatnot,”  “garden  imple¬ 
ment”  and  “agricultural  implement.”  Greeley  used  up¬ 
per-case  letters  for  Editor,  Defence,  Trial,  and  Press ;  he 
wrote  “gentlemen  of  the  jury”  and  “Gentlemen  of  the 
Jury” ;  he  ordinarily  hyphenated  “libel-suit”  and  he  wrote 
“libelous”  and  “libeled.”  The  name  of  his  journal  varied 
from  New-York  Tribune  to  The  Tribune  or  “the  Trib¬ 
une.”  In  his  haste,  Greeley  often  referred  to  the  plain¬ 
tiff  as  “Mr.  C.”  and  to  the  presiding  judge  as  “Judge  W.” 
The  photostats  show  a  liberal  sprinkling  of  dashes  be¬ 
tween  sentences. 

In  the  interest  of  accuracy,  every  effort  has  been  made 
to  follow  the  style  of  the  typography  of  the  original  docu¬ 
ments  involved  in  this  piece  of  research.  No  hard  and  fast 
rule  has  been  laid  down  for  the  handling  of  obvious  errors 
in  spelling.  The  writer  believes  that  she  can  vouch  for  the 
essential  accuracy  of  the  accompanying  articles ;  she 
trusts  she  may  be  forgiven  for  such  merely  verbal  or  styl¬ 
istic  variations  as  are  pointed  out  in  the  preceding  para¬ 
graphs. 


E.  R.  O. 


CHRONOLOGY  OF  THE  COOPER  SUITS  FOR  LIBEL 


1837,  July  22 
1837,  July  22 

1837,  July  22 
1837,  August 
1837,  August  12 
1837,  August  14 

1837,  August  16 
1837,  August  18 

1837,  August  21 

1837,  August  28 

1837,  September 

1838,  November  1 
1838,  November  22 

1838,  November  22 

1838,  December  1 

1838,  December  15 

1839,  February 


Cooper  issues  warning  against  trespassing 
on  Three  Mile  Point 

Villagers  of  Cooperstown  circulate  hand¬ 
bill  calling  for  public  meeting  to  protest 
action 

Public  meeting  is  held,  at  which  resolutions 
against  Cooper  are  drawn  up 
Pellet’s  offending  article  appears  in  Che¬ 
nango  Telegraph,  Norwich 
Weed  republishes  in  Albany  Journal  the 
article  from  the  Chenango  Telegraph 
Barber  republishes  Chenango  Telegraph  ar¬ 
ticle  in  the  Otsego  Republican,  Coopers¬ 
town 

Cooper  demands  retraction  from  Barber 
Weed  republishes  article  from  Otsego  Re¬ 
publican  in  Albany  Journal,  adding  com¬ 
ments  of  his  own 

Cooper  presents  history  of  ownership  of 
the  Point  in  Freeman's  Journal,  Coopers¬ 
town 

Cooper  publishes  resolutions  passed  against 
him  and  a  letter  in  Freeman's  Journal 
Pellet  and  Barber  are  sued  for  libels  on 
Cooper 

Cooper  publishes  novel  Home  As  Found 
Webb  publishes  in  Courier  and  Enquirer 
his  offending  review  of  Home  As  Found 
Cooper  replies  to  Webb  through  Evening 
Post 

Benjamin  publishes  “superlative  dolt”  re¬ 
view  of  Home  As  Found  in  New-Yorker 
Pellet  announces  receipt  of  declaration  of 
damages  ($3000)  from  Cooper 
Grand  Jury  at  Cooperstown  returns  indict¬ 
ment  against  Webb  of  Courier  and  En¬ 
quirer  for  review  of  novel  containing  li¬ 
bels  on  Cooper 
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1839,  May 

1839,  May 

1839,  May  24 

1839,  June 

1839,  June  8 
1839,  June  19 

1839,  August 

1839,  September 

1839,  September  13 

1840,  April  16 

1840,  May 
1840,  May 

1840,  May 
1840,  May 

1840,  May 

1840,  July  25 

1840,  summer 

1840,  August  29 
1840,  September  5 

1840,  September  13 

1840,  October  3 


Trial  of  Barber  suit  before  Judge  Willard 
at  Cooperstown,  Cooper  being  awarded 
$400  damages 

W.  L.  Stone  of  the  Commercial  Advertiser, 
New  York,  suggests  establishment  of 
“Effingham  Libel  Fund” 

Webb  offends  a  second  time  by  remarks 
on  indictment  returned  in  February 
Cooper  secures  second  indictment  against 
Webb 

Articles  in  review  of  Cooper’s  Naval  His¬ 
tory  appear  in  Stone’s  Commercial  Ad¬ 
vertiser 

Stone  announces  that  he  is  to  be  sued  by 
Cooper 

Webb  trial  is  postponed  for  one  year 
Webb  writes  letter  to  his  own  newspaper 
for  which  Cooper  later  seeks  five  times 
to  indict  Webb 

Cooper  demands  retraction  from  Weed  for 
publication  of  August,  1837 
Stone  is  sued  for  Naval  History  reviews 
Cooper  wins  $400  verdict  from  Pellet  of 
Chenango  Telegraph 

Supreme  Court  denies  Barber  a  new  trial 
Cooper  brings  suit  against  Park  Benjamin 
of  Evening  Signal  and  New  World 
Weed,  who  has  failed  to  retract,  is  sued  for 
damages  of  $10,000  (Albany  Journal) 
Cooper’s  judgment  against  Barber  is  per¬ 
fected 

Plaintiff  is  given  judgment  on  demurrer  in 
cases  of  both  Stone  and  Benjamin 
Exhaustive  reviews  of  Homeward  Bound 
and  Home  As  Found  appear  in  the  New 
World 

Webb  secures  a  postponement  of  his  trial 
after  Cooper  had  sought  change  of  venue 
from  Otsego  county.  New  World  article 
is  circulated  among  jurors. 

Open  letter  “To  the  Famous  Litigant” 
from  Stone,  Weed,  Webb,  and  Benjamin 
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1840,  October 

1840,  November 

1841,  February  6 
1841,  March 

1841,  March 
1841,  March  20 
1841,  May 

1841,  September 
1841,  autumn 

1841,  November  17 
1841,  November  19 

1841,  November  19 

1841,  November  2G 

1841,  November  22 

1841,  November  29 
1841,  November  30 

1841,  November 


Demurrer  in  Cooper  vs.  Stone  case  is 
argued;  judgment  for  plaintiff 

Webb  secures  another  postponement  of  his 
case 

Execution  issued  on  Cooper  judgment 
against  Barber 

Cooper,  with  aid  of  sheriff,  collects  sum 
of  money  from  Barber  of  Otsego  Repub - 
lican 

Barber  letter  to  Cooper  is  published  in 
Courier  and  Enquirer 

Cooper’s  reply  to  Barber’s  charges  is  pub¬ 
lished  in  Evening  Post 

Weed  gets  six  months  postponement  on  plea 
that  he  had  forgotten  that  Cooper  vs. 
Weed  case  was  to  be  tried 

Cooper  wins  verdict  of  8375  in  Benjamin 
suit 

Cooper  and  Stone  agree  to  submit  Naval 
History  controversy  to  board  of  arbitra¬ 
tors 

Cooper  gets  verdict  of  $400  in  Weed  case 
at  Fonda  (inquest) 

Jury  in  Webb’s  first  trial  for  criminal  li¬ 
bel  on  first  indictment  disagrees.  Tried 
in  Montgomery  Circuit  with  Judge  Wil¬ 
lard  presiding 

Webb  retracts  offending  article  of  May  24, 
1839,  on  which  second  indictment  was 
based 

New  York  Tribune  prints  report  of  Weed 
inquest,  precipitating  a  suit  for  libel 

Weed  offends  by  report  of  his  first  trial 
which  he  published  in  Albany  Journal 

Greeley  offends  again 

Greeley  republishes  Cooper  letter  from  Al¬ 
bany  Argus,  in  which  Cooper  announces 
that  he  is  suing  both  Albany  Journal  and 
New  York  Tribune 

Weed  republishes  almost  daily  comments 
on  his  trial  from  other  newspapers 
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1841,  December  14 

1842,  April 

1842,  April 

1842,  May 

1842,  May  13 
1842,  May  16-20 

1842,  June  16 


1842,  July 

1842,  September 
1842,  December  9 

1842,  December  12 

1842,  December  14 

1843,  January 
1843,  May  10 

1843,  July  21 
1843,  September 


Cooper  announces  that  he  has  brought  five 
libel  suits  against  Weed  since  the  trial 
at  Fonda,  one  month  earlier 
Cooper  wins  two  verdicts  from  Weed  for 
small  amounts,  said  to  be  $55  and  $87 
Cooper  is  given  verdict  of  $70  damages 
from  Oneida  Whig,  Utica 
Greeley  case  is  postponed  to  December  Cir¬ 
cuit 

Weed  is  assessed  damages  of  $323 
Arbitration  of  the  Naval  History  contro¬ 
versy  between  Stone  and  Cooper 
The  arbitration  award  gives  Cooper  $250 
in  damages  and  $50  in  costs,  in  all  $300, 
with  Stone  required  to  publish  the  award 
in  newspapers  of  New  York,  Albany,  and 
Washington 

Stone  prints  in  the  New  York  Spectator  a 
comment  for  which  Stone  is  later  sued, 
on  Cooper’s  eagerness  to  collect  the 
award 

Cooper  wins  another  $200  from  Weed, 
Judge  Gridley  presiding  at  Cooperstown 
Greeley  loses  his  case  at  Ballston  and  is 
required  to  pay  Cooper  $200  (Judge 
Willard) 

Greeley  publishes  his  report  of  his  trial, 
which  is  made  the  basis  of  a  new  suit 
by  Cooper 

Weed  retracts  offending  article  of  Novem¬ 
ber  22,  1841,  and  all  other  articles 
reflecting  on  Cooper 
Demurrer  in  Stone  case  is  argued 
Webb  case  is  tried  for  the  second  time  at 
Fonda  under  Judge  Willard.  As  before, 
the  jury  disagrees 

Stone  retracts  charge  of  “shaving”  made 
against  Cooper  more  than  a  year  earlier 
Cooper  wins  verdict  of  $250  from  Stone  on 
“locksmith”  article 
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1843,  November  23 

1845,  May  20 
1845,  July 

1845,  December 


Webb,  at  third  trial  on  charge  of  criminal 
libel  on  Cooper,  is  found  “not  guilty” 
at  Fonda 

Weed  offends  once  more 

Demurrer  in  case  of  Cooper  vs.  Greeley  and 
McElrath  is  argued  before  the  Supreme 
Court  of  New  York 

Court  of  Errors  reverses  the  decision  of 
the  Supreme  Court,  by  a  vote  of  15-5,  in 
Stone  case 


CHAPTER  I 


WILLIAM  CULLEN  BRYANT  ON  COOPER’S 
PUBLIC  LIFE 

In  Cooper’s  controversy  with  the  Press,  he  fought  his 
battle  almost  single-handed,  sometimes  even  acting  as 
his  own  attorney.  Only  two  prominent  newspapers  of 
the  day,  the  Albany  Argus  and  the  New  York  Evening 
Post,  supported  Cooper  actively,  although  other  journals 
occasionally  protested  against  the  treatment  accorded 
the  novelist  by  their  brother  editors. 

While  Cooper  “at  one  time  had  Bryant’s  journal 
actively  enlisted  on  his  side,”  for  the  most  part  the 
Evening  Post  under  the  editorship  of  William  Cullen 
Bryant  held  aloof  from  participation  in  the  novelist’s  war 
with  the  press.  Vastly  more  significant  than  the  articles 
appearing  in  its  columns  from  time  to  time  during  the 
years  of  Cooper’s  litigation  is  the  commemorative  Dis¬ 
course  on  the  Life,  Genius,  and  Writings  of  J.  Fenimore 
Cooper.  This  address  was  delivered  by  William  Cullen 
Bryant  at  Metropolitan  Hall,  New  York,  on  February  25- 
1852,  at  a  public  meeting  held  in  honor  of  Mr.  Cooper, 
whose  death  had  occurred  five  months  earlier. 

The  address  was  delivered  at  the  request  of  the  New 
York  Historical  Society  before  a  large  assembly,  pre¬ 
sided  over  by  Daniel  Webster.  Parke  Godwin,  the  biog¬ 
rapher  of  Bryant,  in  setting  forth  the  circumstances  of 
the  utterance,  said:  “Of  his  [Cooper’s]  personal  char¬ 
acter  he  was  prompt  to  speak,  and,  although  a  large  part 
of  the  public  were  still  embittered  by  prejudices  excited 
by  his  many  controversies  with  the  press,  Mr.  Bryant 
nobly  vindicated  his  motives,  his  probity,  his  courage, 
and  his  independence.”1  An  enduring  friendship  of  a 

1  Godwin.  William  Cullen  Bryant,  vol.  i,  p.  221. 
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quarter  of  a  century  between  Cooper  and  Bryant  enabled 
the  orator  to  put  a  just  estimate  upon  the  work  and  char¬ 
acter  of  the  once-popular  novelist. 

In  the  succeeding  pages  will  be  found  such  portions 
of  the  address  as  have  a  bearing  upon  the  subject  of  this 
thesis.  It  will  be  seen  that  as  early  as  1832,  while  Cooper 
was  residing  in  France,  he  contemplated  resorting  to  the 
New  York  courts  for  protection  against  the  attacks  made 
upon  him  by  newspapers  of  the  United  States.  The 
offenders  then  were  notably  the  New  York  American,  the 
New  York  Courier  and  Enquirer  of  James  Watson  Webb, 
and  the  New  York  Commercial  Advertiser,  edited  by 
William  L.  Stone. 

In  fairness  to  Cooper,  it  is  necessary  to  begin  this 
narrative  with  the  reference  made  by  Bryant  to  the 
Bread  and  Cheese  Lunch  club  which  the  popular  author 
of  The  Spy,  The  Pilot,  The  Pioneers,  and  The  Last  of  the 
Mohicans  had  founded  and  kept  alive.  Of  several  of  its 
distinguished  members  Bryant  makes  specific  mention. 
Without  some  knowledge  of  the  esteem  in  which  Cooper 
was  generally  held  by  his  countrymen  before  his  de¬ 
parture  in  1826  for  a  residence  in  Europe,  the  reader 
will  be  ill-prepared  to  understand  the  course  of  events  in 
the  next  seven  years. 

Between  1826  and  1833,  the  attitude  of  Cooper’s 
countrymen  toward  the  distinguished  novelist  altered  im¬ 
measurably.  The  explanation  can  be  found  in  Bryant’s 
analysis  of  such  works  of  Cooper’s  as  Notions  of  the 
Americans,  Picked  up  by  a  Travelling  Bachelor  (1828), 
The  Bravo  (1831),  The  Heidenmauer  (1832),  The  Heads¬ 
man  of  Berne  (1833),  The  Monikins  (1835),  and  The 
American  Democrat  (1835).  In  each  and  all  of  these 
works  Cooper’s  purpose  was  political  and  didactic. 

Later  and  more  specifically  related  to  the  subject  of 
this  thesis,  Cooper  wrote  and  published  the  novels  Home - 
ward  Bound  and  Home  As  Found  (1838). 
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But  the  American  public  was  not  inclined  to  accept 
strictures  from  even  its  most  popular  novelist.  Among 
the  personal  friends  of  Cooper  who  expostulated  with 
him  was  Horatio  Greenough,  the  sculptor,  who  wrote: 
“I  think  you  lose  your  hold  on  the  American  public  by 
rubbing  down  their  shins  with  brickbats  as  you  do.” 
To  this  feeling  Bryant  referred  in  his  discourse  as  “a 
kind  of  resentment  that  a  successful  writer  of  fiction 
should  presume  to  give  lessons  in  politics.” 

In  the  so-called  Finances  or  Expenses  controversy 
in  France,  Cooper  became  involved  at  the  request  of  La 
Fayette.  The  story  of  the  novelist’s  participation  is 
ably  summed  up  by  Bryant.  In  the  Letter  To  His  Coun¬ 
trymen,  which  was  published  in  1834  after  his  return  to 
the  United  States,  Cooper  avers  that  he  once  refused  to 
become  implicated  in  the  controversy  but  later  decided  to 
enter  the  lists  to  champion  La  Fayette.  This,  Cooper 
makes  plain,  he  felt  incumbent  upon  him  as  an  American 
citizen. 

This  is  the  first  of  three  great  controversies  in  which 
Cooper  allowed  himself  to  become  involved.  An  under¬ 
standing  of  its  causes  and  results  is  necessary  as  a 
background  to  the  second,  the  Three  Mile  Point  contro¬ 
versy,  the  causes  and  results  of  which  are  to  be  traced 
in  this  thesis. 

It  will  be  noted  that  Bryant  admits  that  Cooper  was 
not  in  as  “good  humor  with  his  country  when  he  wrote 
Home  As  Found  as  when  he  wrote  his  Notions  of  Ameri¬ 
cans.”  Reviews  of  the  novel  Homeward  Bound  and  more 
particularly  its  sequel,  Home  As  Found,  are  the  cause  of 
several  of  the  libel  suits  that  are  to  be  discussed  here.  The 
latter  novel  has  three  chapters  on  the  Point  controversy 
in  which  Cooper  became  involved  with  his  Cooperstown 
neighbors.  While  purporting  to  be  fiction,  the  connec¬ 
tion  with  the  private  affairs  of  the  novelist  is  unmis¬ 
takable. 
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The  excerpts  from  the  Bryant  discourse  that  follow 
constitute  a  connected  narrative  of  the  period  of  Cooper’s 
public  life.  When  the  reader  recalls  that  these  words  were 
the  utterance  of  the  distinguished  editor  of  the  New  York 
Evening  Post  commenting  on  Cooper’s  long  drawn  out 
litigation  with  the  Press,  he  will  be  struck  with  the  fair¬ 
ness  of  Bryant’s  judgments. 

.  .  .  It  was  about  this  time  [1823-1824]  that  my  acquain¬ 

tance  with  Cooper  began,  an  acquaintance  of  more  than  a  quarter 
of  a  century,  in  which  his  deportment  toward  me  was  that  of 
unvaried  kindness.  He  then  resided  a  considerable  part  of  the 
year  in  this  city,  and  here  he  had  founded  a  weekly  club,  to  which 
many  of  the  most  distinguished  men  of  the  place  belonged.  Of 
the  members  who  have  since  passed  away  were  Chancellor  Kent, 
the  jurist;  Wiley,  the  intelligent  and  liberal  bookseller;  Henry 
D.  Sedgwick,  always  active  in  schemes  of  benevolence;  Jarvis, 
the  painter,  a  man  of  infinite  humor,  whose  jests  awoke  inex¬ 
tinguishable  laughter;  De  Kay,  the  naturalist;  Sands,  the  poet; 
Jacob  Harvey,  whose  memory  is  cherished  by  many  friends.  Of 
those  who  are  yet  living  was  Morse,  the  inventor  of  the  electric 
telegraph;  Durand,  then  one  of  the  first  of  engravers,  and  now  no 
less  illustrious  as  a  painter;  Henry  James  Anderson,  whose  ac¬ 
quirements  might  awaken  the  envy  of  the  ripest  scholars  of  the 
old  world;  Halleck,  the  poet  and  wit;  Verplanck,  who  has  given 
the  world  the  best  edition  of  Shakespeare  for  general  readers; 
Dr.  King,  now  at  the  head  of  Columbia  College,  and  his  two  im¬ 
mediate  predecessors  in  that  office.  I  might  enlarge  the  list  with 
many  other  names  of  no  less  distinction.  The  army  and  navy 
contributed  their  proportion  of  members,  whose  names  are  on 
record  in  our  national  history.  Cooper  when  in  town,  was  always 
present,  and  I  remember  being  struck  with  the  inexhaustible 
vivacity  of  his  conversation  and  the  minuteness  of  his  knowledge 
in  everything  which  depended  upon  acuteness  of  observation  and 
exactness  of  recollection.  I  remember,  too,  being  somewhat 
startled,  coming  as  I  did  from  the  seclusion  of  country  life,  with 
a  certain  emphatic  frankness  in  his  manner,  which,  however,  I 
came  at  last  to  like  and  to  admire.  .  .  . 

.  .  .  In  1826  .  .  .  Cooper  sailed  with  his  family  for 
Europe.  He  left  New  York  as  one  of  the  vessels  of  war,  described 
in  his  romances  of  the  sea,  goes  out  of  port  amid  the  thunder 
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of  a  parting  salute  from  the  big  guns  on  the  batteries.  A  dinner 
was  given  him  just  before  his  departure,  attended  by  most  of  the 
distinguished  men  of  the  city.  .  .  The  club  missed  its  founder, 

went  into  a  decline,  and  not  long  afterward  quietly  expired. 

*  *  %  * 

It  happened  to  Cooper  while  he  was  abroad,  as  it  not  un- 
frequently  happens  to  our  countrymen,  to  hear  the  United  States 
disadvantageous^  compared  with  Europe.  He  had  himself  been 
a  close  observer  of  things,  both  here  and  in  the  old  world,  and 
was  conscious  of  being  able  to  refute  the  detractors  of  his  country 
in  regard  to  many  points.  He  published  in  1828,  after  he  had 
been  two  years  in  Europe,  a  series  of  letters,  entitled  Notions  of 
the  Americans,  by  a  Travelling  Bachelor,  in  which  he  gave  a  fav¬ 
orable  account  of  the  working  of  our  institutions,  and  vindicated 
his  country  from  various  flippant  and  ill-natured  misrepresenta¬ 
tions  of  foreigners.  It  is  rather  too  measured  in  style,  but  it  is 
written  from  a  mind  full  of  the  subject,  and  from  a  memory  won¬ 
derfully  stored  with  particulars.  .  .  . 

Cooper  loved  his  country  and  was  proud  of  her  history  and 
her  institutions,  but  it  puzzled  many  that  he  should  have  appeared, 
at  different  times,  as  her  eulogist  and  her  censor.  My  'friends, 
she  is  worthy  both  of  praise  and  of  blame,  and  Cooper  was  not 
the  man  to  shrink  from  bestowing  either,  at  what  seemed  to  him 
the  proper  time.  He  defended  her  from  detractors  abroad;  he 
sought  to  save  her  from  flatterers  at  home.  I  will  not  say  that 
he  was  in  as  good  humor  with  his  country  when  he  wrote  Home 
As  Found  as  when  he  wrote  his  Notions  of  the  Americans,  but 
this  I  will  say,  that  whether  he  commended  or  censured,  he  did 
it  in  the  sincerity  of  his  heart  as  a  true  American,  and  in  the 
belief  that  it  would  do  good.  His  Notions  of  the  Americans  were 
more  likely  to  lessen  than  to  increase  his  popularity  in  Europe, 
inasmuch  as  they  were  put  forth  without  the  slightest  regard  to 
European  prejudices. 

*  *  *  * 

In  one  of  the  controversies  of  that  time  Cooper  bore  a  dis¬ 
tinguished  part.  The  Revue  Britannique,  a  periodical  published 
in  Paris,  boldly  affirmed  the  government  of  the  United  States  to 
be  one  of  the  most  expensive  in  the  world,  and  its  people  among 
the  most  heavily  taxed  of  mankind.  This  assertion  was  supported 
with  a  certain  show  of  proof,  and  the  writer  affected  to  have 
established  the  conclusion  that  a  republic  must  necessarily  be  more 
expensive  than  a  monarchy.  The  partisans  of  the  court  were  de- 
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lighted  with  the  reasoning  of  the  article,  and  claimed  a  triumph 
over  our  ancient  friend  La  Fayette,  who,  during  forty  years,  had 
not  ceased  to  hold  up  the  government  of  the  United  States  as 
the  cheapest  in  the  world.  At  the  suggestion  of  La  Fayette,  Cooper 
replied  to  this  attack  upon  his  country,  in  a  letter  which  was 
translated  into  French,  and  together  with  another  from  General 
Bertrand,  for  many  years  a  resident  of  America,  was  laid  before 
the  people  of  France. 

These  two  letters  provoked  a  shower  of  rejoinders,  in  which, 
according  to  Cooper,  “misstatements  were  mingled  with  scurril¬ 
ity.”  He  began  a  series  of  letters  on  the  question  in  dispute, 
which  were  published  in  the  National,  a  daily  sheet,  and  gave  the 
first  evidence  of  that  extraordinary  acuteness  of  controversy, 
which  was  no  less  characteristic  of  his  mind  than  the  vigor  of 
his  imagination.  .  .  . 

One  of  the  consequences  of  earnest  controversy  is  almost  in¬ 
variably  personal  ill-will.  Cooper  was  told  by  one  who  held  an 
official  station  under  the  French  government,  that  the  part  he 
had  taken  in  this  dispute  concerning  taxation,  would  neither  be 
forgotten  nor  forgiven.  The  dislike  he  had  incurred  in  that  quarter 
was  strengthened  by  his  novel  of  the  Bravo,  published  in  the  year 
1831,  while  he  was  in  the  midst  of  his  quarrel  with  the  aristo¬ 
cratic  party.  .  .  . 

*  *  *  * 

Figaro,  the  wittiest  of  the  French  periodicals,  and  at  that 
time  on  the  liberal  side,  commended  the  Bravo ;  the  journals  on 
the  side  of  the  government  censured  it.  Figaro  afterward  passed 
into  the  hands  of  the  aristocratic  party,  and  Cooper  became  the 
object  of  its  attacks.  He  was  not,  however,  a  man  to  be  driven 
from  any  purpose  which  he  had  formed,  either  by  flattery  or 
abuse,  and  both  were  tried  with  equal  ill  success.  In  1832,  he 
published  his  Heidenmauer,  and  in  1833  his  Headsman  of  Berne, 
both  with  a  political  design  similar  to  the  Bravo,  though  neither 
of  them  takes  the  same  high  rank  among  his  works. 

In  1833,  after  a  residence  of  seven  years  in  different  parts 
of  Europe,  but  mostly  in  France,  Cooper  returned  to  his  native 
country.  The  welcome  which  met  him  here  was  somewhat  chilled 
by  the  effects  of  the  attacks  made  upon  him  in  France,  and  re¬ 
membering  with  what  zeal,  and  at  what  sacrifice  of  the  universal 
acceptance  which  his  works  would  other-wise  have  met,  he  had 
maintained  the  cause  of  his  country  against  the  wits  and  orators 
of  the  court  party  of  France,  we  cannot  wonder  that  he  should 
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have  felt  this  coldness  as  undeserved.  He  published,  shortly  after 
his  arrival  in  this  country,  A  Letter  to  His  Countrymen,  in  which 
he  complained  of  the  censures  cast  upon  him  in  the  American 
newspapers,  gave  a  history  of  the  part  he  had  taken  in  exposing 
the  misstatements  of  the  Revue  Britannique,  and  warned  his 
countrymen  against  the  too  common  error  of  resorting,  with  a 
blind  deference,  to  foreign  authorities,  often  swayed  by  national 
or  political  prejudices,  for  our  opinions  of  American  authors.  Go¬ 
ing  beyond  this  topic,  he  examined  and  reprehended  the  habit  of 
applying  to  the  interpretation  of  our  constitution  maxims  derived 
from  the  practice  of  other  governments,  particularly  that  of  Great 
Britain.  The  importance  of  construing  that  instrument  by  its  own 
principles  he  illustrated  by  considering  several  points  in  dispute 
between  the  parties  of  the  day,  on  which  he  gave  very  decided 
opinions. 

The  principal  effect  of  this  pamphlet,  as  it  seemed  to  me, 
was  to  awaken  in  certain  quarters  a  kind  of  resentment  that  a 
successful  writer  of  fiction  should  presume  to  give  lessons  in 
politics.  I  meddle  not  here  with  the  conclusions  to  which  he  ar¬ 
rived,  though  I  must  be  allowed  to  say  that  they  were  stated  and 
argued  with  great  ability.  In  1835  Cooper  published  The  Manikins, 
a  satirical  work,  partly  with  a  political  aim,  and  in  the  same  year 
appeared  Ms  American  Democrat,  a  view  of  the  civil  and  social 
relations  of  the  United  States,  discussing  more  gravely  various 
topics  touched  upon  in  the  former  work,  and  pointing  out  in  what 
respects  he  deemed  the  American  people  in  their  practice  to  have 
fallen  short,  as  they  undoubtedly  have,  of  the  excellence  of  their 
institutions. 

*  *  *  * 

In  1838  appeared  Homeward  Bound  and  Home  As  Found,  two 
satirical  novels,  in  which  Cooper  held  up  to  ridicule  a  certain 
class  of  conductors  of  the  newspaper  press  in  America.  Those 
works  had  not  the  good  fortune  to  become  popular.  ...  I 
believe,  however,  that  if  they  had  been  written  by  anybody  else 
they  would  have  met  with  more  favor;  but  the  world  knew  that 
Cooper  was  able  to  give  them  something  better,  and  would  not  be 
satisfied  with  anything  short  of  his  best.  Some  childishly  imagined 
that  because,  in  the  two  works  I  have  just  mentioned,  a  newspaper 
editor  is  introduced,  in  whose  character  almost  every  possible  vice 
of  his  profession  is  made  to  find  a  place,  Cooper  intended  an  in¬ 
discriminate  attack  upon  the  whole  body  of  writers  for  the  news¬ 
paper  press,  forgetting  that  such  a  portraiture  was  a  satire  only 
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on  those  to  whom  it  bore  a  likeness.  We  have  become  less  sensi¬ 
tive  and  more  reasonable  of  late,  and  the  monthly  periodicals 
make  sport  for  their  readers  of  the  follies  and  ignorance  of  the 
newspaper  editors,  without  awakening  the  slightest  resentment, 
but  Cooper  led  the  way  into  this  sort  of  discipline,  and  I  remem¬ 
ber  some  instances  of  towering  indignation  at  his  audacity  ex¬ 
pressed  in  the  journals  of  that  time. 

The  next  year  Cooper  made  his  appearance  before  the  public 
in  a  new  department  of  writing;  his  Naval  History  of  the  United 
States  was  brought  out  in  two  octavo  volumes  at  Philadelphia, 
by  Carey  &  Lea.  In  writing  his  stories  of  the  sea,  his  attention 
had  been  much  turned  to  this  subject,  and  his  mind  filled  with 
striking  incidents  from  expeditions  and  battles  in  which  our  naval 
commanders  had  been  engaged.  This  made  his  task  the  lighter,  but 
he  gathered  his  materials  with  great  industry  and  with  a  conscien¬ 
tious  attention  to  exactness,  for  he  was  not  a  man  to  take  a  fact 
for  granted  or  allow  imagination  to  usurp  the  place  of  inquiry. 
He  digested  our  naval  annals  into  a  narrative,  written  with  spirit 
it  is  true,  but  with  that  air  of  sincere  dealing  which  the  reader 
willingly  takes  as  a  pledge  of  its  authenticity.2 

An  abridgment  of  the  work  was  afterward  prepared  and  pub¬ 
lished  by  the  author.  The  Edinburgh  Review,  in  an  article  pro¬ 
fessing  to  examine  the  statements  both  of  Cooper’s  work  and  of 
the  History  of  the  English  Navy,  written  by  Mr.  James,  a  surgeon 
by  profession,  made  a  violent  attack  upon  the  American  historian. 
Unfortunately  it  took  James’  narrative  as  its  sole  guide,  and  fol¬ 
lowed  it  implicitly.  Cooper  replied  in  the  Democratic  Review  for 
January,  1840,  and  by  a  masterly  analysis  of  his  statements,  con¬ 
victing  James  of  self-contradiction  in  almost  every  particular  in 
which  he  differed  from  himself,  refuted  both  James  and  the  re¬ 
viewer.  It  was  a  refutation  which  admitted  of  no  rejoinder. 

Scarce  anything  in  Cooper’s  life  was  so  remarkable  or  so 
strikingly  illustrated  his  character,  as  his  contest  with  the  news¬ 
paper  press.  He  engaged  in  it  after  provocations,  many  and  long 
endured,  and  prosecuted  it  through  years  with  great  energy,  per¬ 
severance,  and  practical  dexterity,  till  he  was  left  master  of  the 
field.  In  what  I  am  about  to  say  of  it  I  hope  I  shall  not  give 
offence  to  any  one,  as  I  shall  speak  without  the  slightest  malevo¬ 
lence  toward  those  with  whom  he  waged  his  controversy.  Over 
some  of  them,  as  over  their  renowned  adversary,  the  grave  has 


2  See  Chapter  IV. 
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now  closed.  Yet  where  shall  the  truth  be  spoken  if  not  beside 
the  grave? 

I  have  already  alluded  to  the  principal  causes  which  provoked 
the  newspaper  attacks  upon  Cooper.  If  he  had  never  meddled 
with  questions  of  government  on  either  side  of  the  Atlantic,  and 
never  satirized  the  newspaper  press,  I  have  little  doubt  that  he 
would  have  been  spared  these  attacks.  I  cannot,  however,  ascribe 
them  all,  or  even  the  greater  part  of  them,  either  to  party  or 
personal  malignity.  One  journal  followed  the  example  of  another, 
with  little  reflection,  I  think,  in  most  cases,  till  it  became  a  sort 
of  fashion,  not  merely  to  decry  his  works,  but  to  arraign  his 
motives. 

It  is  related  that  in  1832,  while  he  was  in  Paris,  an  article 
was  shown  him  in  an  American  newspaper,  purporting  to  be  a 
criticism  on  one  of  his  works,  but  reflecting  with  much  asperity 
on  his  personal  character.  “I  care  nothing,”  he  is  reported  to 
have  said,  “for  the  criticism,  but  I  am  not  indifferent  to  the 
slander.  If  these  attacks  on  my  character  should  be  kept  up  five 
years  after  my  return  to  America,  I  shall  resort  to  the  New  York 
courts  for  protection.”  He  gave  the  newspaper  press  of  this  state 
the  full  period  of  forbearance  on  which  he  had  fixed,  but  finding 
that  forbearance  seemed  to  encourage  assault  he  sought  redress 
in  the  courts  of  law. 

When  these  litigations  were  first  begun  I  recollect  it  seemed 
to  me  that  Cooper  had  taken  a  step  which  would  give  him  a 
great  deal  of  trouble,  and  effect  but  little  good.  I  said  to  myself— 
“Alas!  Leviathan  is  not  so  tamed!” 

As  he  proceeded,  however,  I  saw  that  he  had  understood  the 
matter  better  than  I.  He  put  a  hook  into  the  nose  of  this  huge 
monster,  wallowing  in  his  inky  pool  and  bespattering  the  passers- 
by;  he  dragged  him  to  the  land  and  made  him  tractable.  One 
suit  followed  another;  one  editor  was  sued,  I  think,  half  a  dozen 
times3;  some  of  them  found  themselves  under  a  second  indictment 
before  the  first  was  tried.4  In  vindicating  himself  to  his  readers 
against  the  charge  of  publishing  one  libel,  the  angry  journalist 
often  floundered  into  another.5  The  occasions  of  these  prosecu¬ 
tions  seem  to  have  been  always  carefully  considered,  for  Cooper 
was  almost  uniformly  successful  in  obtaining  verdicts.  In  a  let¬ 
ter  of  his  written  in  February,  1843,  about  five  years,  I  think, 
from  the  commencement  of  the  first  prosecutions,  he  says,  “I 

3  Thurlow  Weed  of  the  Albany  Evening  Journal,  see  chapter  VI. 

4  James  Watson  Webb  of  the  Courier  and  Enquirer,  see  chapter  V. 

5  Horace  Greeley  of  the  New  York  Tribune,  see  chapter  VII. 
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have  beaten  every  man  I  have  sued  who  has  not  retracted  his 
libels.” 

In  one  of  these  suits,  commenced  against  the  late  William 
L.  Stone  of  the  Commercial  Advertiser,  and  referred  to  the  ar¬ 
bitration  of  three  distinguished  lawyers,  he  argued,  himself,  the 
question  of  the  authenticity  of  his  account  of  the  battle  of  Lake 
Erie,  which  was  the  matter  in  dispute.6  I  listened  to  the  opening; 
it  was  clear,  skilful,  and  persuasive,  but  his  closing  argument 
was  said  to  be  splendidly  eloquent.  “I  have  heard  nothing  like  it,” 
said  a  barrister  to  me,  “since  the  days  of  Emmet.” 

Cooper  behaved  liberally  toward  his  antagonists,  so  far  as 
pecuniary  damages  were  concerned,  though  some  of  them  wholly 
escaped  their  payment  by  bankruptcy.7  After,  I  believe,  about 
six  years  of  litigation,  the  newspaper  press  gradually  subsided 
into  a  pacific  disposition  toward  its  adversary,  and  the  contest 
closed  with  the  account  of  pecuniary  profit  and  loss,  so  far  as  he 
was  concerned,  nearly  balanced.  The  occasion  of  these  suits  was 
far  from  honorable  to  those  who  provoked  them,  but  the  result 
was,  I  had  almost  said,  creditable  to  all  parties;  to  him  as  the 
courageous  prosecutor,  to  the  administration  of  justice  in  this 
country,  and  to  the  docility  of  the  newspaper  press  which  he  had 
disciplined  into  good  manners. 

It  was  while  he  was  in  the  midst  of  these  litigations  that 
he  published,  in  1840,  the  Pathfinder.  People  had  begun  to  think 
of  him  as  a  controversialist,  acute,  keen,  and  persevering,  oc¬ 
cupied  with  his  personal  wrongs  and  schemes  of  attack  and  de¬ 
fence.  They  were  startled  from  this  estimate  by  the  moral  beauty 
of  that  glorious  work — I  must  so  call  it;  by  the  vividness  and 
force  of  its  delineations,  by  the  unspoiled  love  of  nature  appar¬ 
ent  in  every  page,  and  by  the  fresh  and  warm  emotions  which 
everywhere  gave  life  to  the  narrative  and  the  dialogue.  Cooper 

was  now  in  his  fifty-first  year.  .  .  . 

*  *  *  * 

.  .  .  As  these  works  [ Mercedes  of  Castile,  The  Two  Ad¬ 

mirals,  Wing-and-Wing,  Wyandotte,  Afloat  and  Ashore,  Miles 
Wallingford,  Jack  Tier ]  came  out  I  was  rejoiced  to  see  that  he 
was  unspoiled  by  the  controversies  in  which  he  had  allowed  him¬ 
self  to  become  engaged,  that  they  had  not  given  to  these  better 
expressions  of  his  genius  any  tinge  of  misanthropy,  or  appear¬ 
ance  of  contracting  and  closing  sympathies,  any  trace  of  an  in- 

6  See  chapter  IV'. 

"  Probably  Andrew  M.  Barber  of  the  Otsego  Republican,  Cooperstown,  see  chapters 
II  and  III. 
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terest  in  his  fellow-beings  less  large  and  free  than  in  his  earlier 
works. 

*  *  *  * 

.  .  .  Cooper  expired  ...  on  the  14th  of  September,  1851, 

the  day  before  that  on  which  he  should  have  completed  his  sixty- 
second  year.  .  .  . 

The  departure  of  such  a  man  in  the  full  strength  of  his 
faculties- — on  whom  the  country  had  for  thirty  years  looked  as 
one  of  the  permanent  ornaments  of  its  literature,  and  whose  name 
had  been  so  often  associated  with  praise,  with  renown,  with  con¬ 
troversy,  with  blame,  but  never  with  death- — diffused  a  universal 
awe.  ...  In  the  general  grief  for  his  loss,  his  virtues  only 
were  remembered,  and  his  failings  forgotten. 

Of  his  failings  I  have  said  little;  such  as  he  had  were  obvious 
to  all  the  world;  they  lay  on  the  surface  of  his  character;  those 
who  knew  him  least  made  the  most  account  of  them.  With  a 
character  so  made  up  of  positive  qualities — a  character  so  inde¬ 
pendent  and  uncompromising,  and  with  a  sensitiveness  far  more 
acute  than  he  was  willing  to  acknowledge,  it  is  not  surprising 
that  occasions  frequently  arose  to  bring  him  into  friendly  col¬ 
lision  and  sometimes  into  graver  disagreements  and  misunder¬ 
standings  with  his  fellow-men.  For  his  infirmities  his  friends 
found  an  ample  counterpoise  in  the  generous  sincerity  of  his 
nature.  He  never  thought  of  disguising  his  opinions,  and  he  ab¬ 
horred  all  disguise  in  others;  he  did  not  even  deign  to  use  that 
show  of  regard  toward  those  of  whom  he  did  not  think  well,  which 
the  world  tolerates  and  almost  demands.  A  manly  expression  of 
opinion,  however  different  from  his  own,  commanded  his  respect. 
Of  his  own  works  he  spoke  with  the  same  freedom  as  of  the 
works  of  others;  and  never  hesitated  to  express  his  judgment  of 
a  book  for  the  reason  that  it  was  written  by  himself;  yet  he 
could  bear  with  gentleness  any  dissent  from  the  estimate  he  placed 
on  his  own  writings.  His  character  was  like  the  bark  of  the 
cinnamon,  a  rough  and  astringent  rind  without  and  an  intense 
sweetness  within.  Those  who  penetrated  below  the  surface  found 
a  genial  temper,  warm  affections,  and  a  heart  with  ample  place 
for  his  friends,  their  pursuits,  their  good  name,  their  welfare. 

.  .  .  They  found,  also,  that  though  in  general  he  would  as 

soon  have  thought  of  giving  up  an  old  friend  as  of  giving  up  an 
opinion,  he  was  not  proof  against  testimony,  and  could  part  with 
a  mistaken  opinion  as  one  parts  with  an  old  friend  who  has  proved 
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faithless  and  unworthy.  In  short,  Cooper  was  one  of  those  who, 

to  be  loved,  must  be  intimately  known. 

*  *  *  * 

In  an  editorial  note  appended  to  the  Bryant  discourse 
on  Cooper,  Godwin  says: 

Mr.  Bryant  here  omits  all  reference  to  a  bitter  contest  in 
which  Cooper  was  involved  with  his  fellow-townsmen  of  Coopers- 
town  in  regard  to  the  possession  of  a  point  of  land  on  Otsego  Lake. 
.  .  .  It  grew  into  an  impassioned  controversy,  but  is  no  longer 

of  interest  to  us,  save  as  it  illustrates  the  determined  character 
of  the  novelist,  and  as  it  gave  occasion  for  the  newspaper  attacks  of 
which  Mr.  Bryant  goes  on  to  speak.8 

Through  the  Three  Mile  Point  controversy9  with  the 
villagers  of  Cooperstown  in  the  summer  of  1837,  Cooper 
was  led  to  “resort  to  the  New  York  courts  for  protec¬ 
tion.”  This  seems  to  be  a  direct  fulfillment  of  his  pro¬ 
phetic  utterance  of  1832  in  Paris. 

8  Bryant,  W.  C.  and  others.  Memorial  of  Cooper.  Note. 

9  See  chapter  II. 


CHAPTER  II 


THREE  MILE  POINT  AND  THE  NOVEL 
HOME  AS  FOUND 


Of5<*gO, 
:H,.1S37  — 47U. 


west 


<joper«town,; 


NOTICE. 

THE  public  is  warned  against  trespassing  on 
the  three  mile  point,  it  being  the  intention 
of  the  subscriber  rigidly  to  enforce  the  title  of  the 
estate  of  which  he  is  the  representative,  to  the 
same.  The  public  has  not,  nor  has  it  ever  had, 
any  rigfit  to  the  same, beyond  what  has  been  con¬ 
ceded  by  the  liberality  of  the  owners. 

J.  FENIMORE  COOPER, 
Executor  of  the  estate  of  the  late  Wm.  Cooper. 
Jnly  22,  1837  1  _ _ 

t  1ST  OF  LETTERS  remaining  in  the  post  office  at  Ma- 
'i-J  rvland.  N.  Y.,  July  tst,  1837. 


From  this  curt  notice  sent  to  the  villagers  of  Coop- 
erstown  through  the  columns  of  one  of  its  weekly  news¬ 
papers,  grew  the  eight  years  of  controversy  and  litiga¬ 
tion  that  so  blighted  the  novelist’s  life  as  to  cause  him  to 
enjoin  his  family  never  to  authorize  a  biography  of  him. 

Cooper,  who  had  returned  in  1833  from  a  long  so¬ 
journ  in  Europe,  became  in  1834  the  executor  of  the  will 
of  his  father,  the  late  Judge  William  Cooper,  the  founder 
of  Cooperstown.  Finding  that  the  townspeople  consid¬ 
ered  a  picnic  ground  on  the  Cooper  estate  as  public  prop¬ 
erty,  the  novelist  “took  great  pains  to  correct”  what  he 
called  “a  wrong  notion.”  This  misunderstanding  seems 
to  have  resulted  in  part  from  the  fact  that  the  public 
had  been  permitted,  in  spite  of  Fenimore  Cooper’s  dis¬ 
approval,  to  erect  a  fishing  house  on  the  point  after  two 
similar  shelters  built  by  the  Cooper  family  had  been  de¬ 
stroyed. 


1  Reproduced  from  Freeman’ s  Journal,  Cooperstown,  July  31,  1837. 
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Another  factor  in  the  misconception  of  the  public  in 
regard  to  its  rights  seems  to  have  been  due  to  the  sale 
of  the  tract  in  chancery  in  1821.  The  property,  which 
was  valued  as  one  of  the  two  “best  fishing  points  on  the 
Lake,”  was  redeemed  by  the  heirs  of  Judge  Cooper  in  the 
same  year.  This  fact  seems  not  to  have  been  generally 
known  or  understood. 

That  the  son  was  acting  within  his  legal  rights  in  the 
matter  must  be  kept  in  mind.  The  father  of  the  novelist 
had  bought  and  colonized  in  1785  one  hundred  thousand 
acres  of  land  in  what  was  then  a  wilderness.  His  will, 
which  was  drawn  up  in  1808,  made  specific  disposal  of 
the  plat  in  the  following  clause: 

1  give  and  bequeath  my  place  called  Myrtle  Grove,  on  west 
side  of  Lake  Otsego,  to  all  my  descendants  in  common  until  the 
year  1850;  then  to  be  inherited  by  the  youngest  thereof  bearing 
my  name.2 

Cooper,  finding  in  the  summer  of  1837  not  only  that 
the  trees  had  suffered  “great  injury”  but  also  that  work¬ 
men  were  repairing  the  building  without  seeking  per¬ 
mission  from  him  as  the  executor  of  the  estate,  came  to 
the  conclusion  that  it  was  “necessary  to  interfere,  by  a 
formal  notice  against  trespassing.”3 

Between  the  general  public  and  the  novelist  the  only 
point  at  issue  was  the  ownership  of  the  property  which 
had  become,  by  use  through  a  long  period  of  years,  a 
common  recreation  spot. 

The  immediate  aftermath  of  the  publication  of  the 
warning  to  trespassers  was  a  public  protest  on  the  even¬ 
ing  of  the  same  day.  The  villagers  were  summoned  to 
the  meeting  through  a  handbill  worded  as  follows: 

2  Freeman’s  Journal,  Cooperstown,  August  21,  1837. 

3  Ibid. 
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NOTICE 

The  citizens  of  the  village  of  Cooperstown  are  requested  to 
meet  at  the  Inn  of  Isaac  Lewis  in  said  Village  THIS  EVENING 
at  7  o’clock  to  take  means  to  meet  and  defend  against  the  arro¬ 
gant  pretensions  of  one  James  Fenimore  Cooper,  claiming  title  to 
the  “Three  Mile  Point,”  and  denying  to  the  citizens  the  right  of 
using  the  same,  as  they  have  been  accustomed  to  from  time  im¬ 
memorial,  without  being  indebted  to  the  liberality  of  any  one  man, 
whether  native  or  foreign. 

July  22,  1837.4 

Resolutions  were  drawn  up  and  passed  at  this  meet¬ 
ing,  among  them  a  recommendation  that  the  trustees  be 
asked  to  remove  from  the  Cooperstown  library  “all  books 
of  which  Cooper  is  the  author.”  Another  showed  a 
readiness  “to  denounce  any  man  as  sycophant”  who 
should  ask  permission  of  “the  said  James  F.  Cooper  to 
visit  the  point  in  question.”5 

Still  another  item  called  for  the  publication  in  the 
village  newspapers  of  the  resolutions  passed  at  the  meet¬ 
ing.  It  should  be  noted  here  that  the  resolutions  did  not 
actually  appear  in  print  until  five  weeks  later. 

As  was  to  be  expected  in  the  light  of  the  novelist’s 
prominence,  the  newspapers  of  Cooperstown  and  the  vi¬ 
cinity  published  their  versions  of  the  dispute  over  the 
ownership  of  the  one-acre  tract  three  miles  distant  from 
the  village.  With  the  entrance  of  the  newspapers  into 
the  controversy,  two  new  elements  became  factors  to  be 
reckoned  with.  From  the  ownership  of  the  little  park, 
the  dispute  shifted  its  grounds  to  the  character  of  the 
villagers  who  had  attended  and  participated  in  the  pro¬ 
test  assembly  of  July  22.  The  other  element  injected 
into  the  controversy  is  politics;  of  the  two  Cooperstown 
newspapers,  the  Freeman’s  Journal  was  Democratic  and 
the  opposition  paper,  the  Otsego  Republican,  was  Whig 
in  politics. 


4  Birdsall.  The  Story  oj  Cooperstown,  p.  258,  (cut  from  original  printer’s  proof.) 

5  For  text,  see  Appendix  A. 
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The  newspaper  accounts  appearing  early  in  August 
in  the  Otsego  Republican  of  Cooperstown,  the  Chenango 
Telegraph  of  Norwich,  and  the  Albany  Evening  Journal, 
since  they  were  made  the  basis  for  suits  for  libel,  will  be 
discussed  in  later  chapters  of  this  study. 

Two  letters  from  the  pen  of  the  novelist  were  pub¬ 
lished  in  successive  issues  of  August  21  and  28,  of  the 
Freeman's  Journal.  The  first  of  these  was  devoted  to 
a  detailed  history  of  the  ownership  of  the  Three  Mile 
Point.  After  referring  to  the  newspaper  accounts, 
Cooper  wrote,  “I  shall  say  no  more  of  the  publications, 
as  their  libels  will  be  met  in  another  manner.  .  .  .”6 

The  second  letter  accompanied  the  publication  of 
the  resolutions.  It  should  be  noted  that  the  italics  and  the 
exclamation  points  in  the  text  (q.  v.)  are  Cooper’s  own.7 
In  September,  1837,  Cooper  wrote  to  a  friend: 

The  Point  War  is  over,  I  believe,  all  but  the  libel  suits.  I  got 
the  resolutions  and  published  them  myself,  with  a  few  comments, 
and  this  has  mortified  them  not  a  little.  .  .  .8 

During  the  interval  between  August,  1837,  and  Nov¬ 
ember,  1838,  Cooper  wrote  and  published  two  novels, 
Homeward  Bound,  and  its  sequel,  Home  As  Found.  In 
the  latter  volume,  the  novelist  devoted  three  chapters 
(xiv-xvi)  to  a  narrative  of  which  the  constituent  elements 
are  the  very  circumstances  of  the  controversy  just  re¬ 
lated  as  those  over  the  ownership  and  use  of  the  picnic 
ground  on  the  Cooper  estate. 

The  accompanying  paragraph  from  the  novel  illus¬ 
trates  how  Cooper  handled  in  fiction  the  calling  of  the 
meeting  to  protest  against  the  action  of  the  owner  of  the 
property.  The  parallel  is  “Edward  Effingham’s”  diffi¬ 
culty  with  his  encroaching  neighbors  of  the  village  of 
“Templeton” : 


6  Freeman’s  Journal,  Cooperstown,  August  21,  1837. 
1  See  Appendix  A. 

8  Clymer.  James  Fenimore  Cooper,  p.  88. 
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As  John  Effingham  spoke  he  handed  his  kinsman  a  small 
handbill,  which  purported  to  call  a  meeting  for  that  night,  of  the 
inhabitants  of  Templeton,  to  resist  his  arrogant  claim  to  the  dis¬ 
puted  property.  This  handbill  had  the  usual  marks  of  a  feeble 
and  vulgar  malignancy  about  it,  affecting  to  call  Mr.  Effingham 
“one  Mr.  Effingham,”  and  it  was  anonymous.9 

One  of  the  points  involved  in  the  Cooper  litigation 
with  the  Press  was  the  proper  bounds  for  literary  crit¬ 
icism.  Cooper  was  fighting  for  the  principle,  not  then  es¬ 
tablished,  that  the  author’s  published  work  was  the  legiti¬ 
mate  subject  for  criticism  but  that  his  character  and  his 
motives  were  not.  What  complicated  the  matter  here  and 
elsewhere  was  that  Cooper  was  generally  believed,  as  the 
New-Yorker  charged,  to  have  “made  his  works  the  vehicle 
and  engine  of  his  resentments.” 

To  make  this  point  clear,  the  writer  has  here  set  forth 
in  considerable  detail  the  story  of  Cooper’s  wrangling 
with  his  fellow-townsmen  which  the  novelist  then  pro¬ 
ceeded,  unfortunately  and  blunderingly,  to  introduce  into 
the  novel  Home  As  Found.  All  Cooper’s  denials  to  the  con¬ 
trary,  it  is  hard  to  believe  that  he  did  not  picture  himself 
in  the  character  of  “Edward  Effingham.”  Could  he  rea¬ 
sonably  expect  that  members  of  those  classes  of  American 
society  who  considered  themselves  maligned  in  this  and 
other  novels,  would  generously  observe  what  we  now  call 
the  rule  of  fair  comment? 

In  the  earliest  reviews  of  Home  As  Found  comment 
was  made  upon  Cooper’s  inclusion  in  the  novel  of  the 
Cooperstown  altercation.  The  reviewer  in  the  Albany 
Evening  Journal,  ev!en  while  acknowledging  Cooper’s 
preeminence  as  a  novelist,  asserted  that  he  “could  almost 
swear”  that  the  book  had  been  “mostly  written  to  afford 
the  author  an  opportunity  of  wreaking  his  vengeance 
upon  those  who  had  offended  his  dignity.  .  .  .”10 


9  Cooper.  Home  As  Found,  chapter  XIV,  p.  215. 
to  Albany  Evening  Journal,  November  2,  1838. 
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The  New  York  Review ,  in  a  criticism  of  the  same  novel, 
suggested  that  the  novel  implied  that  “the  aggressions  of 
the  people  of  Templeton  are  a  sin  of  the  whole  land,  and 
prove  a  common  disregard  of  private  right.  .  . 

What  must  be  emphasized  here  because  it  is  so  gener¬ 
ally  misunderstood  is  that  the  lapse  of  time  between  the 
dispute  caused  by  the  publication  of  the  trespassing 
notice  and  the  trial  of  the  first  suits  for  libel  was  more 
than  ample  to  allow  Cooper  to  write  the  novels  which 
the  Press  proceeded  to  criticize  so  severely  as  to  call 
forth  still  more  actions  for  libels  on  Cooper.  The  con¬ 
troversy  occurred  in  the  summer  of  1837 ;  the  novel  Home 
As  Found,  with  three  chapters  devoted  to  the  so-called 
“Point  war,”  was  published  in  the  autumn  of  1838;  the 
first  of  the  libel  suits  was  tried  in  May,  1839.  Weed 
commented  in  one  article  on  “the  wrath  which  required 
three  years’  nursing  to  work  it  up  into  action.”  It  was 
not  until  1840  that  Cooper  sued  Weed  for  the  republica¬ 
tion  of  articles  from  Cooperstown  and  Norwich  papers — 
written  in  August,  1837,  in  the  heat  of  the  controversy — 
and  for  the  approving  comment  which  Weed  appended. 

The  following  summary  by  Horace  Greeley  sets  forth 
the  essential  facts  of  the  Three  Mile  Point  controversy, 
except  that  the  sequence  of  events  is  faulty.12  Greeley, 
who  was  writing  in  1868,  did  not  recall  that  Cooper  had 
included,  under  a  thin  veil  of  fiction,  his  own  version  of 
the  dispute  with  the  Cooperstown  people  when  he  wrote 
Home  As  Found : 

.  .  .  Mr.  J.  Fenimore  Cooper  returned  from  a  long  resi¬ 

dence  abroad,  during  which  many  of  his  novels  had  been  writ¬ 
ten.  A  man  of  unquestioned  talent, — almost  genius, — he  was 
aristocratic  in  feeling  and  arrogant  in  bearing,  altogether  combin¬ 
ing  in  his  manners  what  a  Yankee  once  characterized  as  “winning 
ways  to  make  people  hate  him.”  Retiring  to  his  paternal  acres 
near  Cooperstown,  N.  Y.,  he  was  soon  involved  in  a  difficulty  with 


11  Quoted  in  the  New-Yorker,  January  5,  1S39,  vol.  Vi.,  p.  244. 

12  See  Chronology. 
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the  neighboring  villagers,  who  had  long  been  accustomed,  in  their 
boating  excursions  on  the  Lake  (Otsego),  to  land  and  make  them¬ 
selves  at  home  for  an  hour  or  two  on  a  long,  narrow  promontory 
or  “point,”  that  ran  down  from  his  grounds  into  the  lake,  and 
whom  he  had  dissuaded  from  so  doing  by  legal  force.  The  Whig 
newspaper  of  the  village  took  up  the  case  for  the  villagers, 
urging  that  their  extrusion  from  “The  Point,”  though  legal,  was 
churlish,  and  impelled  by  the  spirit  of  the  dog  in  the  manger; 
whereupon  Cooper  sued  the  editor  for  libel,  recovered  a  verdict, 
and  collected  it  by  taking  the  money — through  a  sheriff’s  officer — 
from  the  editor’s  trunk.  By  this  time,  several  Whig  journalists 
had  taken  up  the  cudgels  for  the  villagers  and  their  brother  edi¬ 
tor;  and,  as  Mr.  Cooper  had  recently  published  two  caustic,  un¬ 
complimentary,  self-complacent  works  on  his  countrymen’s  ways 
and  manners,  entitled  “Homeward  Bound”  and  “Home  as  Found,” 
some  of  these  castigations  took  the  form  of  reviews  of  those 
works.  One  or  more  of  them  appeared  in  The  Courier  &  Enquirer, 
edited  by  James  Watson  Webb;  at  least  one  other  in  the  Com¬ 
mercial  Advertiser,  edited  by  William  L.  Stone;  while  several  racy 
paragraphs,  unflattering  to  Mr.  Cooper,  spiced  the  editorial  col¬ 
umns  of  The  Albany  Evening  Journal,  and  were  doubtless  from 
the  pen  of  its  founder  and  then  editor,  Mr.  Thurlow  Weed.  Cooper 
sued  them  all;  .  .  .  He  had  no  luck  against  Colonel  Webb,  be¬ 

cause,  presuming  that  gentleman  moneyless,  he  prosecuted  him 
criminally,  and  could  never  find  a  jury  to  send  an  editor  to  prison 
on  his  account.  .  .  . 

In  one  of  his  actions  against  Mr.  Weed,  he  was  more  for¬ 
tunate.  Weed  had  not  given  it  proper  attention;  and,  when  the 
case  was  called  for  trial  at  Fonda,  he  was  detained  at  home  by 
sickness  in  his  family,  and  no  one  appeared  for  him;  so  a  verdict 
of  $400  was  entered  up  against  him  by  default.  He  was  on  hand 
a  few  hours  afterward,  and  tried  to  have  the  case  reopened,  but 
Cooper  would  not  consent;  so  Weed  had  to  pay  the  $400  and  costs. 
Deeming  himself  aggrieved,  he  wrote  a  letter  to  The  Tribune,  de¬ 
scribing  the  whole  performance;  and  on  that  letter  Cooper  sued  me, 
as  for  another  libel.13 

It  should  be  noted  that  in  his  summary  Greeley  made 
reference  to  the  party  alignment  of  “several  Whig  journ¬ 
alists”  whom  Cooper  sued  for  libel.  Of  the  editors  whom 
Greeley  mentioned  specifically,  Webb,  Stone,  and  Weed, 

is  Greeley.  Recollections  oj  a  Busy  Life,  pp.  261-2. 
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all  had  been  at  some  time  residents  of  Cooperstown,  a 
fact  which  is  significant  in  the  light  of  their  becoming  in¬ 
volved  in  what  was  essentially  a  local  dispute.  James 
Watson  Webb  of  the  Morning  Courier  and  New  York 
Enquirer  received  his  early  education  in  Cooperstown. 
William  Leete  Stone  of  the  New  York  Commercial  Ad¬ 
vertiser  had  served  an  apprenticeship  about  1809  in  the 
office  of  the  Cooperstown  Federalist.  The  third  of  the 
editors  named  by  Greeley  as  having  been  sued  was  Thur- 
low  Weed,  who  had  served  as  a  journeyman  printer  in 
a  number  of  New  York  towns,  including  Cooperstown. 
Horace  Greeley  himself  became  involved  in  the  suits  at 
a  much  later  period  by  reason  of  a  report  of  the  Weed 
trial  of  November,  1841,  which  he  published  in  the  New 
York  Tribune. 


CHAPTER  III 


COOPER’S  SUITS  AGAINST  LOCAL  NEWSPAPERS 

“As  for  the  barking  curs  around  the  country,”  Cooper 
wrote  in  1843,  “they  are  of  too  little  weight  to  attract 
serious  attention,  and  will  owe  their  impunity,  in  most 
cases,  to  their  insignificance.  It  is  only  when  they  start 
up  under  my  window,  that  such  small  fry  are  noticed.”1 

Of  the  “small  fry”  who  were  noticed  because  they 
started  up  under  Cooper’s  window  were  Elius  Pellet  of 
the  Chenango  Telegraph  published  at  Norwich,  Andrew 
Barber  of  the  Otsego  Republican  edited  at  Cooperstown, 
and  Theodore  S.  Gold  of  the  Oneida  Whig.  This  third 
paper,  owned  by  Rufus  Northway,  was  published  at 
Utica. 

A  noteworthy  feature  of  Cooper’s  extended  and  ex¬ 
tensive  litigation  with  the  Press  of  New  York  state  is 
the  overlapping  and  interdependence  of  the  various  suits. 
For  instance,  Barber  of  the  Otsego  Republican  (Coopers¬ 
town)  was  sued  for  republication  of  libelous  matter  from 
Pellet’s  Chenango  Telegraph.  Weed  of  the  Albany  Eve¬ 
ning  Journal  was  first  sued  for  republication  of  Pellet’s 
and  Barber’s  articles  and  for  the  editorial  remarks  which 
he  appended  to  them;  Weed  was  later  sued  for  the  re¬ 
publication  of  editorial  comment  from  other  newspapers 
bearing  upon  Weed’s  own  trial  of  1841 ;  Greeley  of  the 
New  York  Tribune  was  sued  for  publishing  a  report,  for 
which  he  assumed  responsibility,  of  the  Weed  trial  just 
mentioned,  and  again,  more  than  a  year  later,  for  a 
report  of  his  own  trial  at  Ballston  Spa;  one  of  Stone’s 
offending  articles  in  the  New  York  Commercial  Adver¬ 
tiser  made  a  direct  reference,  which  Cooper  made  the 

1  Tompkins  Volunteer,  quoted  in  New  York  Weekly  Tribune,  April  22,  1843. 
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basis  of  a  suit,  to  Cooper’s  manner  of  collecting  the  ver¬ 
dict  given  him  in  the  case  of  Cooper  vs.  Barber. 

This  chapter  will  deal  with  the  libel  suits  brought 
by  J.  Fenimore  Cooper  against  three  newspapers  in  the 
vicinity  of  Cooperstown.  The  cases  involving  Thurlow 
Weed  of  the  Albany  Evening  Journal,  Col.  James  Watson 
Webb  of  the  Morning  Courier  and  New  York  Enquirer, 
and  Horace  Greeley  of  the  Neiv  York  Tribune  are  so  im¬ 
portant  as  to  deserve  separate  chapters. 

The  other  suits  involving  New  York  papers,  those 
brought  against  William  Leete  Stone  of  the  Commercial 
Advertiser  and  Park  Benjamin  of  the  Evening  Signal 
and  the  New  World,  will  be  combined  in  the  suc¬ 
ceeding  chapter.  Within  the  bounds  set  for  this  thesis, 
the  litigation  involving  the  Three  Mile  Point  controversy 
and  the  novel  Home  As  Found  and  still  other  suits  grow¬ 
ing  directly  out  of  this  litigation,  the  Stone  and  Ben¬ 
jamin  cases  must  be  considered  of  lesser  importance. 

In  1791,  from  the  territory  that  had  been  Montgom¬ 
ery  county,  the  county  of  Otsego  was  formed.  Coopers¬ 
town  was  then  made  the  county  seat  or  county  town. 
Otsego  county  is  bounded  by  the  counties  of  Oneida 
(Utica),  Herkimer,  Montgomery  (Fonda),  Delaware, 
Chenango  (Norwich),  and  Madison.  In  these  county 
towns  were  published  newspapers,  some  of  which  Cooper 
sued  for  libel,  and  in  them  some  of  the  trials  of  the 
Cooper  suits  were  held  in  the  years  between  1839  and 
1845. 

When  Cooper  published  his  Chronicles  of  Coopers¬ 
town  anonymously  in  1838,  he  mentioned  the  two  weekly 
newspapers  which  Cooperstown  supported  at  the  time 
of  the  Three  Mile  Point  controversy.  He  pointed  out  that 
“in  politics,  as  a  matter  of  course,  these  papers  are  op¬ 
posed  to  each  other.”  The  Freeman’s  Journal  (1828)  was 
a  direct  descendant  of  the  Impartial  Observer  (1808)  and 
the  Cooperstown  Federalist.  During  the  editorship  of 
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Col.  John  H.  Prentiss,  the  Federalist  was  under  the  pa¬ 
tronage,  if  not  the  ownership,  of  Judge  Cooper.  The  op¬ 
position  paper,  Whig  in  politics,  took  the  name  of  Otsego 
Republican  in  1831.  This  newspaper,  under  the  editor¬ 
ship  of  Andrew  Barber,  was  the  first  of  the  many  which 
Cooper  sued  for  libel. 

This  suit  against  Barber  must  be  set  forth  in  some 
detail  because  of  its  importance.  The  Pellet  case  will  be 
considered  first,  however,  for  the  reason  that  Barber  was 
silent  on  the  whole  affair  until  Pellet  called  upon  him  to 
set  forth  the  facts  of  the  dispute.  When  he  did  respond 
it  was,  in  Cooper’s  words,  by  “republishing  an  article  in 
the  newspaper  he  then  edited,  grossly  libelous  of  myself, 
and  accompanying  it  with  libelous  comments  of  his 
own.”2 

The  chief  point  at  issue  throughout  these  earlier  and 
more  local  suits  seems  to  have  been  different  from  that  in¬ 
volved  in  the  later  litigation.  The  character  of  such  resi¬ 
dents  of  Cooperstown  as  attended  the  public  meeting, 
which  was  called  to  protest  against  the  action  taken  by 
the  executor  of  the  Cooper  estate  against  trespassers,3 
seems  to  have  been  the  chief  subject  of  dispute.  Cooper 
always  maintained  stoutly  that  the  better  class  of  citizens 
of  the  village  was  not  in  sympathy  with  the  resolutions 
passed  against  him  at  the  public  meeting.  This  is  borne 
out  by  a  paragraph  in  the  Chronicles  of  Cooperstown  pub¬ 
lished  anonymously  in  1838, 4  by  the  version  of  the  affair 
accepted  by  the  Cooper  family  and  so  set  forth  in  the 
Correspondence  of  James  F enimor e-Cooper ,5  and  by  a 
letter  written  in  September,  1837,  by  Cooper.  In  this 
letter,  quoted  by  Clymer,  Cooper  wrote:  “One  of  the 
few  decent  men  who  were  at  the  meeting  admitted  to  me 
that  its  statements  were  false,  its  proceedings  illegal,  in¬ 
decent,  and  outrageous.”6 

2  Cooper  letter  to  the  New  York  Evening  Post,  dated  March  14,  1841. 

3  See  chapter  II. 

4  Cooper.  Chronicles  of  Cooperstown,  p.  95. 

5  Cooper.  Correspondence  of  James  Fenimore-Cooper,  vol.  i,  pp.  343-4. 

6  Clymer.  James  Fenimore  Cooper,  p.  88, 
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I  The  Chenango  Telegraph  of  Norwich 

Elius  P.  Pellet  had  established  the  Anti-Masonic  Tele¬ 
graph  in  the  village  of  Norwich  in  November,  1829.7  Six 
years  later  the  name  was  changed  to  the  Chenango  Tele¬ 
graph.8 

News  of  the  Three  Mile  Point  controversy  having 
reached  the  neighboring  county  seat,  Editor  Pellet  pub¬ 
lished  his  version  of  it  early  in  the  month  of  August. 
After  commenting  on  the  silence  of  the  Cooperstown  pa¬ 
pers  in  regard  to  the  affair,  he  called  directly  upon  the 
editor  of  the  Republican  for  the  facts. 

Following  is  the  text  of  the  article  which  caused 
Cooper  to  sue  Pellet  for  libel : 

Cooper — The  Novelist. — This  gentleman,  not  satisfied  with 
having  drawn  upon  his  head  universal  contempt  from  abroad,  has 
done  the  same  thing  for  himself  at  Cooperstown,  where  he  resides. 
There  is  a  point  of  land  up  the  Otsego  Lake,  called  Three  Mile 
Point,  which  the  citizens  of  Cooperstown  have  always  been  in  the 
habit  of  visiting  during  the  summer  months  for  recreation  and 
pleasure.  Latterly  Mr.  J.  Fenimore  Cooper  undertook  to  show 
his  authority  by  forbidding  any  and  all  persons  from  setting  foot 
upon  the  Point,  under  pain  of  prosecution.  This  aroused  the 
citizens  of  Cooperstown — excitement  followed — a  handbill  was 
published,  calling  a  public  meeting  of  those  who  were  opposed 
to  the  dictation  in  this  matter  of  “one  J.  Fenimore  Cooper.”  The 
meeting  was  an  overwhelming  one — speeches  were  made — and 
resolutions  adopted,  declaring  that  they  would  visit  the  Point 
when  they  chose,  and  defying  Mr.  J.  Fenimore  Cooper  to  prose¬ 
cute  them  if  he  dared.  They  also  resolved  to  take  from  the  village 
library  all  of  his  works,  and  destroy  them. 

The  littleness  of  the  act  complained  of,  may  be  inferred  from 
the  fact  that  Three  Mile  Point  is  a  piece  of  land — a  projection 
into  the  lake — which  can  be  put  to  no  earthly  use  whatever  for 
grass  or  tillage.  So  stands  the  matter  at  present,  Mr.  J.  F.  C. 
threatening  the  citizens  on  one  hand,  and  being  derided  and  de- 

7  Childs.  Chenango  County  Directory  1869-1870,  p.  70. 

8  Smith.  History  of  Chenango  and  Madison  Counties,  New  York. 
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spised  by  them  on  the  other.  The  Cooperstown  papers  are  silent 
on  the  subject.  Will  not  the  Republican  give  all  the  facts  to  the 
public?  If  not,  perhaps  Mr.  J.  Fenimore  Cooper  himself  will  find 
the  occasion  a  good  one  for  addressing  another  edition  of  “Letters 
to  his  Countrymen?”  At  any  rate,  we  think  a  full  history  of  the 
affair  would  make  an  appropriate  Appendix  to  the  edition  already 
published.9 

Once  more  attention  should  be  called  to  the  fact  that 
more  than  one  year  elapsed  between  the  time  that  Pellet 
and  Barber  published  their  offending  articles  and  the 
time  when  Cooper  began  to  push  the  suits  which  he  had 
filed  against  them  within  a  few  weeks  after  the  tres¬ 
passing  notice  had  precipitated  the  public  meeting  and 
the  resolutions.  Much  ado  seems  to  have  been  made  over 
the  suggestion  that  Cooper’s  books  should  be  removed 
from  the  shelves  of  the  local  library.10  The  story  that 
the  novels  had  been  burned  publicly  seems  to  have  gained 
considerable  currency.  In  that  intervening  year  Cooper 
had  written  the  novel  Home  As  Found.  After  its  publi¬ 
cation  on  November  1,  1838,  the  flood  of  criticism  let 
loose  upon  it  constrained  Cooper  to  undertake  with  zeal 
the  prosecution  of  the  cases  filed  in  September,  1837. 

The  slashing  review  of  Home  As  Found  which  led  to 
Webb’s  indictment  for  a  criminal  libel  on  Cooper  ap¬ 
peared  in  the  Courier  &  Enquirer  of  November  22,  1838. 
To  the  editorial  comment  which  he  made  on  that  case. 
Pellet  ascribed  Cooper’s  “diligence  in  his  suit  against  us.” 
In  acknowledging  receipt,  on  December  15,  1838,  of 
Cooper’s  declaration  of  damages,  Pellet  wrote : 

Here  Mr.  Cooper  sets  forth  in  his  declaration  the  entire  article 
of  which  he  complains.  And  here,  we  repeat,  we  have  a  notion  to 
prosecute  him  for  libeling  us  in  his  declaration!  Mr.  Cooper  winds 
up  his  complaint  as  follows: 

“By  means  of  the  committing  of  which  said  several  grievances 
by  the  said  defendant,  the  said  plaintiff  hath  been  and  is  greatly 
injured  in  his  good  name,  fame,  and  credit,  and  brought  into  pub- 

9  Chenango  Telegraph,  quoted  in  Albany  Journal,  August  12,  1837,  p.  2. 

10  See  Appendix  A  for  Cooper  letter  to  Freeman’s  Journal,  August  28,  1837. 
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lie  scandal,  infamy,  and  disgrace,  with  and  amongst  all  his  neigh¬ 
bors,  and  other  good  and  worthy  citizens  of  the  United  States  to 
whom  he  was  in  any  wise  known,  and  is  believed  to  have  become, 
through  unworthy  and  improper  conduct,  an  object  of  universal 
contempt,  insomuch  that  divers  of  his  neighbors  and  other  citizens 
of  the  United  States  have  by  reason  of  the  committing  of  the  said 
several  grievances  by  the  said  defendant,  from  thence  thitherto  and 
still  do  refuse  to  have  acquaintance,  intercourse,  or  discourse  with 
the  said  plaintiff;  and  said  plaintiff  hath  been  and  is  by  means  of 
the  premises  otherwise  greatly  injured  and  damnified,  to  the  dam¬ 
age  to  said  plaintiff  of  three  thousand  dollars,  and  therefore  he 
brings  this  suit,  etc.” 

So  it  will  be  seen  that  Mr.  Cooper  thinks  wTe  have  damaged 
him  to  the  amount  of  $3000!  This,  in  a  man  so  amiable  as  “the 
mild  and  handsome  Mr.  Effingham,”  is  moderate,  indeed!11 

The  defiant  tone  of  Pellet’s  article  is  typical  of  that 
assumed  by  other  editors  later.  “We  retract  nothing,” 
he  wrote,  “and  we  give  him  due  notice  that  he  will  not 
get  a  verdict  against  us  by  default”  In  regard  to  the 
place  (Albany)  in  which  “the  gentlemen  lay  his  venue,” 
Pellet  is  the  first  of  many  editors  to  ask,  “Is  he  afraid 
to  have  those  who  know  him  best,  say  how  much  we 
shall  pay  for  daring  to  censure  an  act  which  we  believed 
to  be  contemptible?”  Throughout  the  entire  litigation, 
complaints  were  constantly  being  made  on  this  score. 
If  the  trial  were  to  be  held  in  Cooperstown,  the  defen¬ 
dants  who  lived  in  Albany  and  New  York  complained 
of  the  journey  which  was  thus  made  necessary;  if  the 
suit  were  to  come  to  trial  elsewhere,  the  point  was  made 
that  Cooper  did  not  dare  to  prosecute  the  case  in  the 
county  of  Otsego  where  he  was  held  in  such  contempt. 

Cooper  was  awarded  four  hundred  dollars  by  the  jury 
in  the  case  of  Cooper  vs.  Pellet.  The  form  which  the  an¬ 
nouncement  took  in  the  New-Yorker  is  significant: 

.  .  .  Mr.  Cooper  proved  not  long  ago  that  the  editor  of 

the  Chenango  Telegraph  had  taken  away  his  character,  and  a 

11  Chenango  Telegraph  quoted  in  Albany  Weekly  Journal,  December  25.  1838.  For 
full  text  see  Appendix  B. 
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liberal  jury  awarded  him  four  hundred  dollars  in  payment  for  it. 
He  has  obtained  several  characters,  it  seems,  since  then,  and  they 
have  all  been  stolen  away,  for  he  is  suing  to  recover  their  value, 
the  supposed  robbers.  .  .  ,12 

II  The  Oneida  Whig  of  Utica 

In  three  sentences  Professor  Lounsbury  disposes  of 
one  more  of  the  “barking  curs”  which  Cooper  complained 
of  as  starting  up  under  his  window.  Of  this  case,  which 
was  a  suit  against  the  Oneida  Whig,  the  writer  has 
found  no  mention  in  the  newspapers  to  which  she  had 
access.  Lounsbury  wrote: 

Besides  the  newspapers  already  mentioned,  Cooper  prosecuted 
the  “Oneida  Whig,”  published  at  Utica.  This  suit  was  tried  in 
April,  1842.  Though  successful  in  it,  the  damages  awarded  were 
slight,  being  but  seventy  dollars.13 

Ill  The  Otsego  Republican  of  Cooperstown 

To  Pellet’s  request  for  information  from  the  Coopers¬ 
town  papers,  Editor  Barber  of  the  Otsego  Republican 
responded  with  a  still  different  version  of  the  Three  Mile 
Point  difficulty.  The  silence  of  the  Cooperstown  editors 
may  perhaps  be  accounted  for,  first,  by  recalling  that  the 
trespassing  notice  appeared  in  the  Freeman’s  Journal, 
the  Democratic  paper,  and  second,  by  pointing  out  that 
Andrew  M.  Barber,  the  editor  of  the  Whig  newspaper, 
was  a  newcomer  to  the  village.  This  latter  fact  is  made 
clear  by  Cooper  himself.14 

Records  of  the  court  proceedings  make  it  clear  that 
no  part  of  Barber’s  article  which  accompanied  the  re¬ 
publication  of  Pellet’s  offending  article  was  actionable; 
Barber  was  being  sued  for  the  republication  of  a  libelous 
article.  Wendell’s  Reports  of  the  cases  argued  and  de¬ 
termined  by  the  Supreme  Court  of  the  State  of  New  York 


12  New-Yorker,  May  16,  1840. 

13  Lounsbury.  James  Fenimore  Cooper,  p  .187. 

14  See  Appendix  D  for  Cooper  letter  to  Evening  Post,  March  20,  1841. 
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in  May,  1840,  include  a  digest  of  the  case  of  Cooper  vs. 
Barber.  The  text  of  a  portion  of  the  headnote  reads  as 
follows : 

Where  a  party  is  sued  for  republishing  a  libellous  article  in 
a  newspaper,  and  the  republication  is  accompanied  by  remarks 
tending  to  a  justification  of  the  article  but  not  amounting  to  it, 
the  defendant  is  not  permitted  to  prove  the  truth  of  the  remarks 
in  mitigation  of  damages,  because  the  evidence  would  tend  to  prove 
the  charge  well  founded.  Evidence  in  mitigation  must  be  such  as 
admits  the  charge  to  be  false.15 

In  republishing  the  article  from  the  Chenango  Tele¬ 
graph,  Barber  accompanied  it  with  the  following  re¬ 
marks  : 

It  seems  that  Three  Mile  Point,  as  called,  is  a  tract  which 
juts  out  into  Otsego  Lake  about  three  miles  from  Cooperstown, 
and  which  presented  too  many  natural  advantages,  in  point  of  its 
delightful  and  dry  location,  to  be  overlooked  by  the  inhabitants 
as  a  summer  resort  for  recreation  and  amusement,  and  all  seemed 
desirous  of  securing  for  their  individual  and  mutual  benefit. 
Accordingly,  in  the  disposition  of  the  property  of  the  deceased 
father  of  Mr.  Cooper,  some  40  years  ago,  and  of  which  this  Point 
formed  a  part,  it  was  reserved,  as  we  are  informed,  expressly  for, 
and  in  compliance  with,  the  wishes,  and  the  manifestations  of 
the  inhabitants  of  Cooperstown  and  its  vicinity.  Subsequently, 
however,  it  was  bid  off,  under  Sheriff’s  sale,  by  one  Mr.  George 
Clark,  and  afterwards  redeemed  for  the  heirs  of  the  deceased, 
among  whom  was  the  present  James  F.  Cooper,  with  the  provision, 
that  it  should  remain,  as  heretofore,  devoted  to  their  use  and 
benefit. 

Under  such  circumstances,  therefore,  a  house  was  erected 
by  the  citizens  of  this  village,  who  believed  that  their  claims 
guaranteed  to  them,  as  above  stated,  established  by  usage,  and 
ratified  by  the  lapse  of  years,  justified  them  in  the  expenses  they 
had  incurred,  and  entitled  them  to  a  free,  full  and  unqualified  use 
of  its  privileges.  Uninterrupted,  they  not  only  occasionally  availed 
themselves  of  this  invigorating  coolness,  its  quiet  shade — but  it 
became  the  daily,  almost  hourly  resort  of  some  of  the  inhabitants, 
of  Cooperstown  or  of  the  neighboring  villages.  In  fact,  the  “Three 
is  Cooper  vs.  Barber,  24  Wend.  105. 
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Mile  Point”  had  become  almost  synonymous  with  public  property 
— was  protected  and  watched  over  by  them,  while  efforts  were 
made  to  bring  to  merited  justice  any,  or  every  one,  who  should 
recklessly  presume  to  mar,  mutilate,  or  destroy  anything  per¬ 
taining  to  said  “Point.”  Thus  had  things  passed  on — each  sum¬ 
mer  adding  to  its  list  of  devotees  visitors  from  abroad,  up  to 
within  a  few  weeks  since,  when  the  following  notice  appeared  in 
the  columns  of  other  papers  of  this  village: 

“Notice.— -The  public  is  warned  against  trespassing  on  the 
Three  Mile  Point,  it  being  the  intention  of  the  subscriber  rigidly 
to  enforce  the  title  of  the  estate  of  which  he  is  the  representative 
of  the  same.  The  public  has  not,  or  has  it  ever  had,  any  right  of 
the  same  beyond  what  has  been  conceded,  by  the  liberality  of  its 
owners.  J.  Fenimore  Cooper. 

Executor  of  the  estate  of  the  late  Wm.  Cooper." 

As  might  well  be  supposed,  it  created  no  ordinary  sensation, 
while  public  feeling  rose  to  such  a  height  of  indignation  as  to 
call  forth  a  notice  for  a  public  meeting,  to  take  into  consideration 
the  propriety  of  defending  against  the  assumed  rights  and  auth¬ 
ority  of  “one  J.  Fenimore  Cooper,”  and  of  using  the  said  “Three 
Mile  Point,”  and  without  being  indebted  to  the  liberality  of  Mr. 
Cooper,  or  of  any  one  else.  Accordingly,  at  the  hour  specified  for 
holding  the  meeting,  the  room  was  filled — not  of  lads  and  idle 
spectators  merely — but  with  the  industry,  intelligence,  and  re¬ 
spectability  of  the  village  of  Cooperstown — interested  alike  and 
convened  for  one  common  object.  The  meeting  was  organized  by 
the  appointment  of  a  chairman  and  secretary,  when  it  was  respec¬ 
tively  addressed  by  the  gentlemen  present,  and  a  series  of  resolu¬ 
tions  offered,  which  we  are  led  to  believe  expressed  the  sense  of 
the  meeting  and  the  feeling  which  pervaded  it;  from  the  enthusi¬ 
asm  with  which  they  were  received  and  passed.  The  remarks  were 
of  a  lucid  character,  suited  to  the  occasion,  and  the  resolutions 
full,  pungent,  yet  respectful.  The  meeting  was  orderly,  well  con¬ 
ducted,  and  nothing  of  a  political  nature,  so  far  as  we  were  able 
to  discover  at  the  time,  obtruded  itself  in  any  shape,  calculated  to 
give  any  one  the  flimsy  pretence  for  cloaking  it  in  a  character 
so  foreign  and  diametrically  opposed  to  the  one  first  intended  and 
understood. 
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It  may  be  well  to  state,  in  conclusion,  that  the  works  of  Mr. 
Cooper  have  not  been  removed  from  the  library  of  this  village, 
though  a  resolution  passed  to  that  effect.16 

Cooper’s  demand  for  a  retraction  from  Barber,  bear¬ 
ing  the  date  of  August  16,  stated  that  Mr.  Cooper  is 
“willing  to  prove  to  you  that  your  statements  are  un¬ 
true,  .  .  .  this  offer  will  be  made  use  of  against  you 

on  the  trial,  if  not  accepted,  ...  no  atonement  will  be 
accepted  that  is  not  first  approved  by  the  plaintiff  in 
the  suit.”  In  reply,17  Barber  insisted  that  he  was 

.  .  .  governed  by  no  other  motive  than  that  of  correcting  the 

statements  made  in  the  Chenango  Telegraph.  .  .  .  If  .  .  . 

we  have  been  misinformed,  we  hold  ourselves  ready,  ...  to 
make  the  proper  correction.  In  conclusion,  not  being  sensible  of 
having  injured  Mr.  Cooper,  we  consider  that  we  have  no  atone¬ 
ment  to  offer.18 

The  suit  against  Barber,  which  was  filed  in  Septem¬ 
ber,  1837,  did  not  come  to  trial  until  May,  1839,  when 
it  was  heard  by  Judge  John  Willard  in  the  Montgomery 
county  Circuit  court.  The  plaintiff  acted  as  his  own  at¬ 
torney.  The  defendant,  who  was  represented  by  Joshua 
A.  Spencer,  Esq.,  of  Utica  as  counsel,  entered  a  plea  of 
not  guilty  to  the  charge.  The  contention  of  the  defense 
that  “not  a  particle  of  libelous  matter  existed  in  the  stric¬ 
tures  of  the  defendant”  was  upheld  by  the  Court.  On 
Barber’s  defense  “no  justification  of  the  obnoxious  mat¬ 
ter  of  the  Telegraph  was  set  up.”  What  Barber  did  con¬ 
tend  was  that  in  republishing  the  article  he  had  been 
“actuated  throughout  with  the  honest  and  avowed  pur¬ 
pose  of  giving  a  frank  and  fearless  exposure  of  an  affair 
.  .  .  then  widely  circulated  in  a  distorted,  incorrect, 

and  exaggerated  form.”19 

16  Otsego  Republican,  quoted  in  Albany  Evening  Journal,  August  18,  1837. 

it  Otsego  Republican,  quoted  in  Albany  Evening  Journal,  August  23,  1837. 

18  See  Appendix  D  for  Cooper  letter.  Evening  Post,  March,  1841. 

19  Otsego  Republican,  quoted  in  Albany  Evening  Journal,  May  23,  1839. 
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While  the  court  records  show  that  Cooper  was  not 
averse  to  going  into  the  whole  matter  of  the  Three  Mile 
Point  controversy,  Judge  Willard  overruled  the  evidence 
on  his  own  motion.  In  this  exclusion  of  evidence  which 
he  deemed  irrelevant,  Judge  Willard  was  upheld  by  the 
higher  court : 

A  judge  at  the  circuit,  may,  upon  his  own  motion,  exclude 
evidence  which  he  deems  irrelevant;  he  is  not  bound,  although 
the  opposite  party  does  not  object,  to  sit  and  hear  testimony  which 
can  have  no  legal  bearing  upon  the  question  to  be  tried.20 

Barber  complained  that  the  Court  “instructed  the 
jury  to  find  a  verdict — and  not  simply  a  verdict,  but  a 
‘respectable’  verdict,  ...  in  favor  of  the  plaintiff  in 
the  suit,  Mr.  James  Fenimore  Cooper.”  The  jury  thus 
instructed  brought  in  a  verdict  of  four  hundred  dollars.21 

The  grounds  on  which  Judge  Willard  based  the  di¬ 
rected  verdict,  the  overruling  of  evidence  offered  in  justi¬ 
fication,  were  used  in  turn  by  Barber’s  counsel  as  the 
basis  of  an  application  for  a  new  trial  of  the  case.  This 
motion  was  denied. 

The  opinion  handed  down  by  Judge  Greene  C.  Bron¬ 
son  of  the  Supreme  Court  of  the  State  of  New  York  was 
based  on  a  “bill  of  exceptions.”  He  summarized  the  case 
as  follows: 

By  the  Court,  Bronson,  J.  [Judge  Greene  C.  Bronson] 

The  defendant  republished  in  his  paper  an  article  from  the 
Chenango  Telegraph,  certain  parts  of  which  were  pointed  out  on 
the  trial  as  being  libellous.  He  accompanied  the  republication  with 
remarks  of  his  own,  none  of  which  were  mentioned  at  the  trial 
as  being  actionable.  The  notice  annexed  to  the  defendant’s  plea, 
affirmed  the  truth  of  some  of  the  facts  mentioned  in  his  remarks. 
This  is  the  most  that  can  be  justly  claimed  for  the  notice.  It 
was  insufficient.  .  .  .  Now,  if  the  defendant  had  proved,  ac¬ 

cording  to  his  broadest  offer  of  evidence,  that  every  fact  stated 

20  Cooper  vs.  Barber,  24  Wend.  105. 

21  Otsego  Republican,  quoted  in  Albany  Evening  Journal,  May  23,  1839. 
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in  his  remarks  was  true,  it  would  have  made  out  neither  justi¬ 
fication  nor  excuse  for  publishing  other  matter,  which  was  li¬ 
bellous.  Good  morals,  as  well  as  the  law,  forbid,  that  the  addi¬ 
tion  of  some  truth  should  be  deemed  a  palliation  of  the  wrong  of 
publishing  a  libel. 

.  .  .  The  defendant  did  not  propose  to  disprove  malice  by 

showing  that  he  acted  upon  mistaken  information  concerning  the 
facts  of  the  case:  but  on  the  contrary,  he  still  affirmed  the  truth 
of  his  remarks.  As  a  bar  to  the  action,  the  evidence  was  inad¬ 
missible,  because  the  justification  was  not  so  broad  as  the  im¬ 
putation  upon  the  plaintiff’s  character;  and  it  was  not  proper 
evidence  in  mitigation  of  damages,  for  the  reason,  that  so  far  as 
it  went,  it  tended  to  prove  the  charge  well  founded.22 

Perhaps  no  single  incident  of  the  Cooper  litigation, 
apart  from  the  trial  of  Horace  Greeley,  had  such  far- 
reaching  effects  as  the  collection  of  the  damages  awarded 
to  Cooper  on  this  Barber  verdict.  The  judgment  was 
perfected  on  July  25,  1840.  With  the  aid  of  the  sheriff, 
Cooper  managed  to  collect  in  March,  1841,  the  judgment 
awarded  him  by  the  courts. 

Barber  insisted  that  he  had  been  made  bankrupt  by 
reason  of  the  verdict  in  Cooper’s  favor  and  not  only 
forced  to  sell  his  press  and  types  but  also  to  retire  from 
the  editorial  management  of  the  Otsego  Republican.  In 
March,  1841,  Barber  appealed  to  Col.  James  Watson 
W'ebb  to  give  space  in  the  Courier  &  Enquirer  to  a  com¬ 
munication  addressed  by  the  former  Cooperstown  editor 
to  Cooper.  Webb  complied  with  alacrity,  printing  both 
letters  in  full  a  few  days  after  the  sheriff  had  visited 
the  lodgings  of  Barber.23 

The  text  of  the  Barber  letter  to  Cooper,  which  may 
be  found  in  the  Appendix,  is  self-explanatory.24  The 
New  York  Evening  Post  shortly  afterward  gave  space  to 
a  letter  in  which  Cooper  sought  to  refute  the  charges 
made  against  him  by  Barber  and  commented  on  Barber’s 


22  Cooper  vs.  Barber.  24  Wend.  105. 

23  Morning  Courier  and  New  York  Enquirer,  March  9,  1841. 

24  See  Appendix  C  for  text  of  Barber  letter,  C  &  E,  March  9,  1841. 
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overtures  for  a  settlement.  What  goaded  Cooper  to  action 
in  collecting  his  judgment  is  explained  as  Barber’s  ap¬ 
peal  for  the  postmastership  in  Cooperstown  on  the  plea 
that  he  was  a  victim  of  Cooper’s  oppression.  The  matter 
of  Cooper’s  seeking  indictments  against  editors  will  be 
discussed  in  later  chapters.  Cooper’s  “one  word  more” 
on  the  immunities  of  the  Press  deserves  a  careful  read¬ 
ing.25 

In  a  letter  addressed  to  his  wife  late  in  March,  1841, 
Cooper  wrote :  “Barber  is  annihilated,  and  my  letter  has 
brushed  off  that  mosquitoe.  Everybody  says  that — every¬ 
body  but  the  editors  who  raised  a  clamor  the  other  way.”26 

Among  “the  editors  who  raised  a  clamor  the  other 
way,”  may  be  counted  Colonel  Webb  of  the  Courier  and 
Enquirer.  In  the  suits  for  criminal  libel  brought  against 
Webb,  which  will  be  set  forth  in  a  separate  chapter  of 
this  study,  frequent  references  may  be  found  to  this 
Barber  casej  One  of  the  suits  against  William  L.  Stone 
was  brought  against  him  for  a  reference,  more  or  less 
direct,  to  the  way  in  which  this  Barber  verdict  was  col¬ 
lected.  As  already  shown  by  quotation  from  Greeley’s 
Recollections  of  a  Busy  Life ,27  Cooper  was  to  find  that 
brushing  off  “that  mosquitoe”  was  not  as  simple  a  mat¬ 
ter  as  he  had  thought. 


25  See  Appendix  D  for  text  of  Cooper  letter,  Evening  Post.  March,  1841. 

26  Cooper.  Correspondence  of  James  Fenimore-Cooper,  vol.  ii,  p.  439. 
22  See  chapter  II. 
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THE  SUITS  AGAINST  W.  L.  STONE  AND 
PARK  BENJAMIN 

After  Cooper  had  won  his  suit  against  Barber  of  the 
Otsego  Republican  in  May,  1839,  William  Leete  Stone, 
editor  of  the  New  York  Commercial  Advertiser  and  a 
former  resident  of  Cooperstown,  became  involved  in  the 
Cooper  suits  for  libel.  His  was  one  of  the  journals  which 
had  drawn  down  Cooper’s  wrath,  as  exhibited  in  the 
Letter  to  His  Countrymen,  during  the  years  when  Cooper 
was  sojourning  in  France  and  writing  The  Bravo  and  The 
Heidenmauer.1 

Stone  seems  to  have  been  the  leading  spirit  in  the 
movement  to  establish  a  fund,  to  be  known  as  the  “Effing¬ 
ham  Libel  Fund,”  out  of  which  all  damages  which  might 
be  awarded  the  novelist  in  his  suits  for  libel  should  be 
paid.  Effingham,  it  must  be  recalled,  is  the  name  of  the 
character  in  the  novel  Home  As  Found  which  is  gen¬ 
erally  conceded  to  be  a  delineation  of  Cooper  himself. 
At  any  rate,  it  was  Edward  Effingham  who  found  it 
necessary  to  exclude  his  neighbors  of  the  village  of 
Templeton  from  the  Three  Mile  Point.  The  suggestion 
in  the  New  York  Commercial  Advertiser  was  worded  as 
follows : 

...  as  nearly  all  the  editors  throughout  the  country  are 
liable  to  actions  by  Mr.  Cooper,  they  make  up  the  sum  recovered 
against  Mr.  Barber  in  small  contributions  of  one  dollar  each;  the 
surplus  to  be  invested  as  the  commencement  of  an  Effingham  Libel 
Fund,  out  of  which  all  damages  awarded  the  novelist  be  paid.2 

The  Poughkeepsie  Journal  announced  its  readiness 
to  .  .  send  in  our  quota  as  soon  as  a  Treasurer  shall 

be  appointed.  For  that  office  we  nominate  Colonel 

1  See  chapter  I. 

2  New  York  Commercial  Advertiser,  quoted  in  Albany  Weekly  Journal,  May  30,  1839. 
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Stone.”3  The  Albany  Journal  approved  of  the  suggestion : 

If  the  “handsome  Mr.  Effingham”  must  continue  to  live  on  the 
public,  the  burthen  should  certainly  be  equalized.  Four  hundred 
dollars  is  more  than  one  man’s  share.  Our  dollar  is  ready  for  the 
“Effingham  Libel  Fund.”4 

The  Poughkeepsie  Eagle,  besides  mentioning  that  Col. 
Stone  seemed  “by  common  consent”  selected  to  serve  as 
treasurer  of  the  fund,  expressed  its  sentiments  as  fol¬ 
lows: 

...  as  the  instance  of  the  Cooperstown  editor  shows  that 
the  press  can  no  longer  rely  upon  the  law  for  protection  .  .  .  we 
.  .  .  hereby  subscribe  Foub  Dollars  to  the  “Effingham  Fund.” 
We  trust  that  none  will  be  found  wanting  in  this  business.5 

Cooper’s  reaction  to  these  suggestions,  if  the  New 
York  Gazette  may  be  relied  upon,  was  to  consider  the 
suggestion  itself  as  an  “indictable  offense.”  We  do  know 
that  Cooper  later  expressed  himself  as  convinced  that 
“indictments  are  the  best  cures  for  such  diseases.”  The 
Gazette’s  comment,  characterized  by  the  Albany  Journal 
as  a  “sock-dolager,”  comprised  the  following  paragraph : 

Mr.  Cooper,  the  gentleman  who  is  pretty  generally  desig¬ 
nated  by  the  press  as  “the  handsome  Mr.  Effingham”  has  given 
it  as  his  opinion  that  the  proposal  to  raise  a  fund  for  the  pur¬ 
pose  of  paying  off  the  damages  he  may  sustain  by  the  Newspaper 
libels,  is  itself  an  indictable  offense,  and  it  may  be  so — very  likely, 
indeed,  to  be  so,  since  his  valuable  opinion  has  been  given— -we 
take  this  opportunity  to  implore  his  clemency.6 

Within  three  months  Stone  himself  announced : 

...  We  learn  in  a  round-about  way  that  the  estimable  Mr. 
Cooper  has  written  one  of  the  kennel  presses  in  the  western  part 
of  the  State,  that  his  counsel  has  the  question  under  grave  ad¬ 
visement,  whether  our  playful  suggestion  respecting  the  Effing¬ 
ham  libel  fund,  is  not  the  germ  of  a  conspiracy,  for  which  we  are 

3  Poughkeepsie  Journal,  ibid. 

4  Albany  Weekly  Journal,  May  30,  1839. 

5  Poughkeepsie  Eagle,  quoted  in  Albany  Evening  Journal,  June  8,  1839. 

3  New  York  Gazette,  quoted  in  Albany  Evening  Journal,  August  2,  1839. 
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indictable!  Oh  don’t  Mr.  Effingham — don’t  fix  us  in  that  way!  We 
shall  be  obliged  to  call  upon  the  profession  to  contribute  two 
dollars  apiece  instead  of  one!  .  .  J 

I  Commercial  Advertiser  of  New  York 

As  a  matter  of  fact,  Cooper  did  not  sue  Stone  on  his 
suggestion  for  raising  an  Effingham  Libel  Fund  but  he 
did  sue  later  for  libels  contained  in  articles  by  William 
A.  Duer,  a  former  president  of  Columbia  College,  pur¬ 
porting  to  be  reviews  of  Cooper’s  History  of  the  Navy 
of  the  United  States.  This  book,  which  was  published 
in  1839,  is  usually  referred  to  simply  as  the  Naval  His¬ 
tory.  Its  simpler  title  was  given  to  the  third  of  the  three 
great  controversies  in  which  Cooper  figured:  the  Ex¬ 
penses  controversy  in  France  in  1832,  the  Three  Mile 
Point  controversy  with  certain  of  the  villagers  of  Coop- 
erstown  in  1837,  and  the  Naval  History  controversy  of 
1839-1842. 

Two  articles  purporting  to  be  reviews  of  the  Naval 
History  appeared  in  the  Commercial  Advertiser  of  June 
8,  and  June  19,  1839.  The  full  text  of  the  offending  ar¬ 
ticles  may  be  found  in  Wendell’s  Reports  of  the  demurrer 
argued  before  the  Supreme  Court  of  New  York  in 
October,  1840,  the  articles  being  included  in  the  declara¬ 
tion  of  damages  made  by  the  plaintiff  in  the  case  of 
Cooper  vs.  Stone.8 

Stone  announced,  in  an  article  which  was  copied  from 
his  newspaper  in  the  Albany  Evening  Journal  of  August 
2,  1839,  that  he  was  being  sued  for  “the  audacity  of 
publishing  a  review  which  has  taken  the  wind  out  of 
Mr.  Cooper’s  sails.  .  .  .  There  is  to  be  no  paltry 

Montgomery  County  four  hundred  dollar  verdict  in  our 
case — nothing  less  than  two  thousand  dollars.” 

The  point  in  dispute  between  Author  Cooper  and 
Editor  Stone  was  the  authenticity  of  Cooper’s  account 


7  Commercial  Advertiser,  quoted  in  Albany  Evening  Journal,  August  2,  1S39. 

8  Cooper  vs.  Stone,  24  Wend.  434. 
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of  the  engagement  between  the  British  and  American 
squadrons  at  the  battle  of  Lake  Erie  in  the  War  of  1812. 
An  editorial  note  by  Cooper’s  grandson,  James  Fenimore 
Cooper,  summarizes  the  situation  in  the  following  para¬ 
graph  : 

When  Fenimore  Cooper  was  preparing  an  account  of  the 
Battle  of  Lake  Erie  for  his  Naval  History  he  reached  the  con¬ 
clusion  that  an  injustice  had  been  done  Jesse  Duncan  Elliott,  who 
was  second  in  command  to  Commodore  Oliver  Hazard  Perry,  and 
who  was  accused  of  failing  to  bring  his  ship,  the  Niagara,  to  the 
assistance  of  Perry,  when  the  latter’s  flagship,  the  Lawrence,  was 
disabled,  as  promptly  as  he  should  and  could  have  done. 

At  this  time  Cooper  did  not  know  Elliott  and  had  no  motive 
but  the  desire  of  accuracy  in  his  account  of  the  battle  and  of 
Elliott’s  conduct.9 

Stone  claimed  that  his  publication  was  absolutely 
privileged  as  a  legitimate  criticism,  since  the  plaintiff 
was  an  author  and  the  defendant  an  editor.  Judge  Esek 
Co  wen  characterized  the  case  as  “the  first  attempt  to 
try  the  question  of  privilege  by  a  demurrer  to  a  declara¬ 
tion.”  In  awarding  judgment  for  the  plaintiff  on  de¬ 
murrer,  Judge  Cowen  made  the  pronouncement  that  “the 
claim  of  privilege  can  therefore  be  settled  only  by  a 
jury.”  Since  this  case  involves  the  principle  for  which 
Cooper  was  consistently  fighting,  the  text  of  the  conclud¬ 
ing  paragraphs  of  Judge  Cowen’s  opinion  is  included  in 
the  Appendix.10 

When  Stone  objected  to  the  trial  of  the  case  by  jury 
on  the  ground  that  no  ordinary  jury  would  be  qualified 
to  pass  upon  the  evidence,  Cooper  suggested  that  the 
matter  should  be  submitted  to  arbitration.  Cooper  and 
Stone  each  selected  a  member  to  serve  on  the  board  of 
arbitration,  a  third  member  being  chosen  “by  mutual 
agreement.”  The  case  was  then  heard  by  Samuel  Stev¬ 
ens,  Daniel  Lord,  jr.,  and  Samuel  A.  Foot,  described  by 


9  Cooper.  Correspondence,  vol.  ii,  pp.  471-2. 

19  See  Appendix  F  for  text  of  excerpt  from  Cooper  vs.  Stone,  24  Wend.  434. 
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Bryant  as  “three  distinguished  lawyers,”  who  decided 
“every  point  in  Cooper’s  favor — five  of  the  eight  ques¬ 
tions  submitted,  unanimously,  and  the  other  three  with 
the  dissent  of  one  arbitrator  to  a  minor  point  in  each 
case.”11 

The  outcome  of  the  arbitration  of  the  case  of  Cooper 
vs.  Stone  was  another  victory  for  Cooper,  “a  dear  tri¬ 
umph,”  as  he  wrote.  The  verdict  awarded  him  the  sum 
of  two  hundred  and  fifty  dollars,  payable  in  sixty  days, 
and  fifty  dollars  more  to  cover  the  cost  of  the  arbitration. 
The  arbitrators  received  no  compensation  for  their  serv¬ 
ices. 

“Before  the  expiration  of  that  term,  Fenimore  dunned 
for  his  money,”  according  to  Horace  Greeley.12  The 
date  of  the  award  was  June  16,  1842.  Within  three  weeks 
— on  July  6,  1842,  to  be  exact — the  following  paragraph 
appeared  in  the  Commercial  Advertiser.  It  was  made 
the  basis  of  a  new  suit  for  libel. 

Mr.  J.  Fenimore  Cooper  need  not  be  so  very  fidgety  in  his 
anxiety  to  finger  the  cash  to  be  paid  by  us  toward  his  support. 
It  will  be  forthcoming  on  the  last  day  allowed  by  the  award;  but 
we  are  not  disposed  to  allow  him  to  put  it  into  Wall  Street  for 
shaving  purposes  before  that  period.  Wait  patiently.  There  will 
be  no  locksmith  necessary  to  get  at  the  ready.13 

The  last  sentence  of  Stone’s  offending  paragraph  con¬ 
tained  an  allusion  to  the  manner  in  which  Cooper  had 
sought  to  collect  the  money  due  him  on  the  verdict  against 
Barber  of  the  Otsego  Republican.14  In  the  declaration 
of  damages,  Cooper  referred  to  Stone’s  newspaper  as 
the  New  York  Spectator,  which  was  the  semi-weekly 
edition  of  the  New  York  Commercial  Advertiser.  The 
declaration  alleged: 

.  .  .  various,  and  oftentimes  vague  and  inconsistent  state¬ 
ments  and  representations  had  been  made  and  circulated  of  and 

11  See  Appendix  G  for  summary  of  the  award.  Cooper,  Correspondence,  vol.  ii, 
p.  475. 

12  New  York  Weekly  Tribune,  September  2,  1843. 

13  Stone  vs.  Cooper,  2  Denio  293. 

ll  See  chapter  III. 
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concerning  the  said  plaintiff,  to  the  effect  that  he  the  said  plain¬ 
tiff  had  done  something  disreputable  and  disgraceful  to  his  char¬ 
acter  in  connection  with  breaking  or  causing  to  be  broken  a  lock 
or  locks  for  the  purpose  of  taking  on  execution  money  in  the  pos¬ 
session  of  one  Andrew  M.  Barber,  insomuch  that  it  was  generally 
known  and  understood  by  and  amongst  the  neighbors  of  the  plain¬ 
tiff  and  other  good  and  worthy  citizens  of  the  United  States,  that 
the  aforesaid  statements  and  representations  had  been  made  and 
circulated  of  and  concerning  the  said  plaintiff.”  Yet  the  said 
defendant  ...  in  a  newspaper  called  the  New  York  Spectator, 
.  .  .  published  the  false,  malicious  and  defamatory  libel  of  and 
concerning  the  plaintiff  and  of  and  concerning  the  aforesaid  sum 
of  money  directed  by  the  aforesaid  award  .  .  -15 

On  demurrer  argued  in  January,  1843,  the  Court 
gave  judgment  for  the  plaintiff,  whereupon  Cooper  sued 
out  a  writ  of  inquiry.  In  the  issue  of  the  Commercial 
Advertiser  for  July  21,  Stone  retracted  the  charge  of 
“shaving”  in  the  broadest  possible  manner,  saying  that 
it  was  “mere  badinage.”  In  reporting  the  retraction  to 
his  uncle,  Richard  Cooper  wrote,  “The  article  I  presume 
will  be  used  on  the  inquest  in  mitigation  of  damages. 
.  .  .”  After  citing  some  statements  in  the  same  article 

that  were  false,  the  younger  Cooper  added,  “The  truth, 
however,  is  not  I  presume  of  much  moment  to  the 
world.”16 

When  Cooper  won  a  second  verdict  over  Stone  in 
September,  1843,  Greeley  wrote  in  indignation : 

...  a  Sheriff’s  Jury  in  Cooperstown-— ten  of  them  Loco  Focos 
.  .  .  gave  the  plaintiff  a  verdict  of  $250 !  .  .  .  One  or  more  marked 
for  six  cents;  but  one  marked  one  thousand  dollars;  which  of 
itself  was  enough  to  secure  a  wickedly  unreasonable  verdict 
.  .  .  even  though  the  rest  of  the  Jury  should  be  in  favor  of 
merely  nominal  damages.  Ought  the  liberty  of  the  Press  to  fall 
before  such  perversions  of  the  machinery  of  Justice?17 

15  Stone  vs.  Cooper,  2  Denio  293. 

16  Cooper.  Correspondence,  vol.  ii,  pp.  500-501. 

17  New  York  Weekly  Tribune,  September  2,  1843. 
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In  1844,  before  the  case  was  settled  in  the  Court  of 
Errors,  Stone  died.  A  letter  included  in  the  published 
correspondence  of  Cooper  makes  it  clear  that  Cooper 
pushed  the  case  against  the  widow  of  Colonel  Stone. 
Under  date  of  March  17,  1845,  she  wrote : 

.  .  .  you  are  again  pressing  the  collection  in  the  ease  of  the 
libel  suit,  which  my  friends  assured  me,  after  the  death  of  my 
lamented  husband,  would  not  have  been  revived  ...  if  you  press 
the  payment  of  the  verdict  in  your  favor,  it  will  put  me  to  great 
inconvenience.18 

In  the  case  carried  by  Stone  from  the  Supreme  Court 
to  the  Court  of  Errors,  the  opinion  handed  down  for  the 
Court  by  Chancellor  Reuben  H.  Walworth  included  the 
following  significant  passage: 

.  .  .  But  to  sustain  a  private  action  for  the  recovery  of  a 
compensation  in  damages  for  a  false  and  unauthorized  publication, 
the  plaintiff  in  such  action  must  aver  and  prove  that  he  has  sus¬ 
tained  some  special  damage  from  the  publication  of  the  matter 
charged  against  him;  or  the  nature  of  the  charge  itself  must  be 
such  that  the  court  can  legally  presume  he  has  been  degraded  in 
the  estimation  of  his  acquaintances  or  of  the  public,  or  has  suf¬ 
fered  some  other  loss  either  in  his  property,  character,  or  busi¬ 
ness,  or  in  his  domestic  or  social  relations,  in  consequence  of 
the  publication  of  such  charge.  Where  from  the  nature  of  the 
charge,  therefore,  in  connection  with  other  facts  stated  in  the 
plaintiff’s  declaration,  no  such  injury  or  loss  will  necessarily 
or  even  probably  result  to  him  in  consequence  of  the  publication 
of  such  charge,  he  cannot  recover  damages  as  for  a  libel,  with¬ 
out  averring  and  proving  that  special  damage  has  been  in  fact 
sustained  by  him  in  consequence  of  the  publication  of  the  false 
and  unfounded  charge.  .  .  . 

After  a  discussion  of  the  charge  of  “shaving,”  Chan¬ 
cellor  Walworth  concluded: 

.  .  .  For  these  reasons  I  think  the  court  below  erred  .  .  . 
and  that  the  defendant  was  entitled  to  judgment  upon  the 
demurrer  to  the  plaintiff’s  declarations.  I  shall  therefore  vote 
to  reverse  the  judgment  of  the  supreme  court . 

IS  Cooper.  Correspondence ,  vol.  ii,  537-540. 
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On  the  question  being  put,  “Shall  this  judgment  be  re¬ 
versed?”  the  members  of  the  court  voted  as  follows: 


For  reversal  . 15 

For  affirmance .  5 

Judgment  reversed.19 


This  reversal  of  the  case  in  the  Court  of  Errors  in 
July,  1845,  makes  this  second  case  of  Cooper  vs.  Stone 
significant  as  the  only  civil  suit  for  libel  in  which  Cooper 
was  unsuccessful. 


II  The  New  World 

Park  Benjamin  was  associated  with  Horace  Greeley 
as  editor  of  the  New-Yorker  in  1838-1839,  after  which 
he  became  the  editor  of  the  Evening  Signal  and  the  New 
World  (weekly),  with  Epes  Sargent  and  Rufus  Griswold 
as  his  associates.  In  the  columns  of  the  New-Yorker 
after  Benjamin  had  severed  his  connection  with  it,  Gree¬ 
ley  announced  that  Benjamin,  among  others,  was  being 
sued  for  a  libel  on  Cooper.  The  item,  after  a  reference 
to  the  verdict  in  the  case  of  Pellet  of  the  Chenango  Tele¬ 
graph  and  to  the  suit  against  Stone  of  the  Commercial 
Advertiser,  was  worded  as  follows: 

.  .  .  on  Wednesday  of  this  week  he  instituted  proceedings 

against  Park  Benjamin  for  depriving  him  of  his  “reputation.” 
If  Benjamin  is  guilty,  we  are  at  a  loss  to  know  what  he  wanted 
to  do  with  such  a  worthless  commodity,  unless  he  intends  to  be¬ 
stow  it  on  some  of  his  enemies.  But  we  shall  see  his  purpose, 
and  the  “inoffensive  Effingham”  will  see  that  he  has  waked  up  a 
passenger  much  more  agreeable  when  asleep.20 

Benjamin  explained  his  offense  as  the  republication 
of  a  paragraph  from  Webb’s  newspaper,  to  which  he 
appended  comment.  The  passage  is  quoted  herewith: 

Our  readers  will  bear  in  mind,  that  Mb.  Cooper  commenced 
his  libel  against  us  for  copying  a  paragraph  from  the  Courier 
and  Enquirer,  accusing  him  of  suing  Col.  Stone  in  order  to  get 
up  an  excitement  about  his  Naval  History;  after  which  we  re- 

19  Stone  vs.  Cooper,  2  Denio  297. 

20  New-Yorker,  May  16,  1840. 
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marked  that  “Vain,  weak,  self-inflated,  silly  and  preposterous 
as  his  conduct  has  been,  we  do  not  believe  him  capable  of  such 
baseness.”21 

In  November,  1841,  he  reaffirmed  his  position  in  a 
comment  penned  in  relation  to  one  of  the  Weed  cases, 
insisting  that  he  had  intended  to  arrest  and  not  to  pro¬ 
pagate  a  libel.22 

At  still  another  time,  Benjamin  insisted  that  his  of¬ 
fending  article  had  been  “intended  playfully  to  defend 
him  from  too  severe  a  charge,  rather  than  to  corroborate 
it  or  give  it  currency.”  In  the  same  connection,  Ben¬ 
jamin  said  that  Cooper  had  begun  his  civil  suit  “after 
his  application  for  an  indictment  had  been  thrown  out 
by  the  Grand  Jury”  23 

Within  a  few  weeks  of  the  date  on  which  Cooper 
instituted  a  suit  for  libel  against  Benjamin,  the  Boston 
Post  came  forward  in  defense  of  Cooper: 

Before  Mr.  Cooper  came  out  as  a  friend  to  Democratic 
principles  and  the  Democratic  party,  his  writings  were  read, 
praised,  and  admired  by  everybody.  Since  then  every  effort  is 
made  by  the  Whigs,  or  by  a  portion  of  them,  to  ruin  his  literary 
reputation,  to  prevent  the  sale  of  his  books,  and  even  to  injure 
his  private  character .24 

To  this  attempt  to  picture  Cooper  “as  a  martyr  to 
principle,  and  a  victim  of  party,”  Benjamin  took  violent 
exception.  Since  most  of  Benjamin’s  refutation  is  con¬ 
cerned  with  matters  belonging  to  the  Finances  contro¬ 
versy  in  France  and  to  Cooper’s  Letter  to  His  Country¬ 
men,  only  a  brief  excerpt  will  be  quoted : 

.  .  .  There  are  neither  Whigs  nor  Democrats  in  the  re¬ 
public  of  letters  .  .  .  The  republic  of  letters  is  one  of  equal 
rights,  and  no  special  privileges.  We  cannot  therefore  recog¬ 
nize  the  claims  of  Mr.  Cooper  to  any  particular  indulgence; 

21  New  World,  August  29,  1840,  p.  193. 

22  New  World,  November  27,  1841,  vol.  ii,  p.  348. 

23  New  World,  August  29,  1840,  p.  205. 

21  Letter  to  Boston  Post,  quoted  by  New  World,  May  30,  1840. 
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whether  in  immunity  from  censure  or  monopoly  of  admiration. 
His  present  crusade  against  the  press  is  the  most  unjustifiable 
and  absurd  warfare  on  record . . . 

This  charge  of  Cooper’s  being  made  a  victim  of  party 
was  made  repeatedly.  The  truth  seems  to  have  been  that 
most  of  the  attacks  were  made  by  Whig  newspapers  while 
all  but  a  few  Democratic  journals  saw  fit  to  remain  si¬ 
lent.  All  three  members  of  the  famous  Whig  political 
firm  of  Seward,  Weed,  and  Greeley  were  involved  in  the 
Cooper  suits,  the  first  as  counsel  and  the  other  two  as 
defendants.  It  will  be  recalled  that  Bryant  touched  upon 
this  point,  saying  that  he  could  not  ascribe  the  attacks 
“either  to  party  or  personal  malignity.” 

A  demurrer  in  the  case  of  Cooper  vs.  Benjamin  was 
argued  at  Utica  in  the  summer  of  1840,  Cooper  arguing 
his  own  case.  The  interpretation  which  Cooper  put  upon 
the  status  of  the  case  may  be  gleaned  from  a  letter  to 
his  son  Paul : 

...  I  have  beaten  Messrs.  Stone  and  Benjamin  on  the  de¬ 
murrers  argued  at  Utica  last  Summer,  and  they  have  let  the 
time  the  Court  gave  them  to  amend  pass  without  doing  any¬ 
thing,  from  which  we  infer  that  they  give  the  matter  up  as  a 
bad  job.  If  we  are  right  in  our  notions  of  the  practice,  we  may 
now  call  a  jury  and  assess  the  damages,  without  a  trial  in  open 
court.  You  will  see  by  this  that  the  other  side  dare  not  even  at¬ 
tempt  a  defense.  They  are  such  rogues,  however,  and  have  re¬ 
course  to  so  many  tricks  and  expedients,  that  it  is  difficult  to 
determine  what  their  real  intentions  are.  That  I  shall  beat  them, 
one  and  all,  is  certain,  if  law  and  evidence  can  avail.26 

Under  the  heading,  “Once  More  Unto  the  Breach,” 
Benjamin  made  editorial  announcement  in  the  New 
World  of  the  commencement  of  what  he  characterized 
as  “a  calm  and  deliberate  survey  of  this  author’s  two 
novels,  known  as  Homeward  Bound  and  Home  As 


25  New  World,  May  30,  1840. 

26  Cooper.  Correspondence ,  vol.  ii,  p.  435. 
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Found.”  Benjamin  further  defined  his  attitude  in  the 
words : 

.  .  .  Neither  he  nor  any  other  man  shall  succeed  in  establish¬ 
ing'  a  censorship  of  the  press  by  means  of  the  Courts  of  Law 
.  .  .  Thank  Heaven!  there  is  a  final  appeal  in  republican  gov¬ 
ernments  which  is  potent — we  mean  an  appeal  to  the  people. 
That  is  the  high  tribunal,  before  which  we  have  now  brought 
Mr.  Cooper,  without  passing  him  through  any  inferior  courts. 

...  We  consider  our  prosecutor  only  as  an  author — we  have 
a  perfect  right  to  look  into  the  matter  of  his  works  as  well  as 
their  manner  .  .  .  .27 

Under  the  title,  “Fenimore  Cooper’s  Libels  on  Amer¬ 
ica  and  Americans,”  exhaustive  reviews  of  Homeward 
Bound  and  Home  As  Found  were  published  in  the  suc¬ 
cessive  issues  of  the  New  World  on  August  29  and  Sep¬ 
tember  5,  1840.  On  account  of  the  excessive  length  of 
these  articles,  buttressed  as  they  are  by  extended  quota¬ 
tion  from  the  novels  under  review,  only  the  briefest  ex¬ 
cerpts  can  be  included  in  this  study.  The  passages  chosen 
for  use  are  those  which  bear  most  nearly  on  the  offensive 
article  of  Benjamin,  who  insisted  that  if  his  comment 
on  Cooper  was  libelous,  he  could  “justify”  by  offering 
Cooper’s  works  in  evidence : 

Now,  our  present  object,  is  not  only  to  make  a  critical  analysis 
of  the  two  books  before  us  and  to  demonstrate  that  they  are  the 
most  abusive  works  ever  published  in  relation  to  the  United  States; 
but  at  the  same  time  to  prove  from  their  pages,  that  we  were 
fully  warranted  in  the  use  of  stronger  language  in  regard  to  Mr. 
Cooper  than  any  in  which  we  have  indulged.  We  hold  it  to  be 
a  matter  of  great  importance,  that  the  public  should  thoroughly 
understand  the  nature  of  the  controversy  now  pending  between 
Mr.  Cooper  and  those  whom  he  calls  his  libellers;  not  that  we 
deem  it  of  great  importance  that  Col.  Webb,  Col.  Stone,  Thurlow 
Weed,  and  ourselves  should  be  successful  or  unsuccessful  so  far 
we  are  concerned,  but  because  Mr.  Cooper’s  success  or  failure  in 
his  vexatious  libel  suits,  is  to  determine  the  all-important  ques¬ 
tion,  whether,  hereafter,  the  Press  of  our  country  is  to  be  prose¬ 
cuted  and  punished,  if  it  dare  to  vindicate  our  people  and  our 
institutions  from  the  base  and  interested  slanders  of  foreign  book- 

27  New  World,  August  29,  1840,  p.  205. 
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manufacturers,  or  from  the  still  more  despicable  assault  of  one 
of  our  own  citizens. 

The  first  great  point  is  clearly  to  understand  the  author’s 
object  in  these  publications;  and,  this,  being  ascertained,  we  have 
only  to  quote  from  the  works,  to  exhibit  in  their  true  colors,  the 
character  of  the  slanders  heaped  upon  our  country  and  every 
class  of  society  of  which  it  is  composed.  In  the  preface  to  “Home¬ 
ward  Bound,”.  .  .  the  author  says,  “It  was  commenced  with 

the  sole  view  to  exhibit  The  Present  State  of  Society  in  the 
United  States,  through  the  agency  in  part  of  a  set  of  characters 
with  different  peculiarities,  who  had  freshly  arrived  from  Europe, 
and  to  whom  the  distinctive  features  of  the  country  would  be  apt 
to  present  themselves  with  greater  force,  than  to  those  who  had 
never  lived  beyond  the  influence  of  things  portrayed.” 

The  persons  referred  to,  as  “freshly  arrived  from  Europe,” 
are  Mr.  Edward  and  John  Effingham,  Eve,  the  daughter  of 
Edward,  and  Mr.  Paul  Powis,  alias  Effingham,  he  proving  in 

the  sequel  to  be  the  son  of  Mr.  John  Effingham.  .  .  . 

*  *  *  * 

In  the  first  place,  let  us  prove  the  identity  of  Mr.  Cooper  and 
Mr.  Effingham,  and  then  see  what  account  he  gives  of  himself 
and  family,  and,  in  that,  discern  the  real  object  of  his  works. 

In  Mr.  Cooper’s  early  work,  entitled  the  Pioneers,  ...  in 
which  the  early  days  of  Cooperstown  and  the  Coopers  are  de¬ 
scribed,  the  place  is  called  Templeton  and  the  Cooper  family 
denominated  Temple;  and  in  the  work  before  us,  the  Effing  hams 
are  described  as  the  descendants  of  the  settler  of  Cooperstown, 
which  is  still  called  Templeton.  The  greater  part  of  the  scene  of 
the  last  two  volumes  is  laid  in  Templeton  or  Cooperstown  on  Lake 
Otsego,  the  name  of  which  he  retains  throughout,  in  order  that 
there  may  not  be  any  mistake  with  regard  to  the  place  and  the 
persons  intended  to  be  delineated.  But  to  make  “assurance  doubly 
sure,”  the  author  brings  into  the  work  the  whole  story  of  his 
grievances  in  relation  to  the  “three  mile  Point,”  with  which  the 
public  are  familiar  as  a  controversy  between  James  Fenimore 
Cooper  and  the  good  people  of  the  village  of  Cooperstown!  Mr. 
Cooper’s  Card  in  regard  to  this  matter  is  before  the  public — so 
also  is  the  history  of  his  libel  suits  against  several  editors  for 

having  dared  to  comment  on  the  Point  controversy.  .  .  . 

*  *  *  * 

(To  be  concluded  next  week)26 

28  New  World,  August  29,  1840,  pp.  193-195. 
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We  closed  the  first  part  of  our  review  with  extracts  designed 
to  exhibit  Mr.  Cooper’s  opinion  of  himself  as  shadowed  forth 
under  the  name  of  Effingham,  having  previously  demonstrated 
.  .  .  that  J.  Fenimore  Cooper  and  Mr.  Edward  Effingham 

are  designed  by  the  author  to  be  one  and  the  same  individual. 
In  those  extracts  we  clearly  demonstrated,  that  the  design  of  the 
book  was  to  give  himself  a  fictitious  importance  abroad,  by  im¬ 
pressing  the  European  reader  with  a  conviction  that  he  is  nobly 
descended;  that  his  ancestors  were  of  the  nobility  long  previous 
in  1701,  that  he  only,  of  all  his  countrymen,  is  familiar  with  the 
decencies  and  courtesies  of  life,  that  his  style  of  living  is  that  of 
the  modern  European  gentleman,  which  is  so  little  known  in 
America  that  the  best  among  us  make  brutes  of  ourselves  at  table ; 
and  that  he,  Mr.  Cooper,  has  a  country  residence  at  Cooperstown, 
“descended  to  him  from  his  fathers,”  where  as  “Lord  of  the 
Manor,”  he  and  his,  are  elevated  as  far  above  the  good  people 
of  Otsego  as  are  the  petty  princes  of  Germany  above  their  ignor¬ 
ant  and  dependent  tenantry. 

In  our  offensive  article,  on  which  was  founded  a  vexatious 
and  malicious  prosecution,  we  charged  that  Mr.  Cooper  was  “vain, 
weak,  self-inflated,  and  silly”;  and  in  our  extracts  from  the  books 
before  us,  we  proved  that  in  describing  Mr.  Edward  Effingham, 
intended  as  a  portraiture  of  himself,  he  represented  him  as  ‘just,’ 
‘mild,’  ‘high-minded,’  ‘quiet,’  ‘philosophical,’  ‘clear  headed,’  ‘hand¬ 
some,’  ‘thoughtful,’  and  ‘liberal  gentleman,’  whose  ‘justice,’  ‘cour¬ 
tesy,’  and  ‘mild  refinement’  are  proverbial,  and  who  is  ‘simple,’ 
‘direct,’  and  ‘full  of  truth.’  And  we  would  simply  inquire  of  our 
readers  whether  any  person  who  would  thus  describe  himself,  be 
not  ‘vain,  weak,  self-inflated,  and  silly?’ 

Having  thus  disposed  of  Mr.  Cooper  in  connection  with  our¬ 
selves,  and  clearly  demonstrated  that  if  our  article  should  be 
deemed  libelous,  we  have  only  to  “justify”  and  offer  his  works  in 
evidence,  we  shall  now  proceed  with  our  review  of  these  extremely 
offensive  books,  in  order  to  satisfy  the  most  sceptical,  and  those 
who  are  most  devotedly  attached  to  Mr.  Cooper,  that  he  has 
libeled  America,  Americans,  and  every  thing  American,  in  a  man¬ 
ner  which  should  call  forth  the  contempt  and  scorn  of  every  man, 
woman,  and  child  in  the  country  possessed  of  the  smallest  portion 
of  patriotic  feeling.  His  libels  on  our  people  and  her  institutions 
are  general;  but  he  appears  to  have  singled  out  Otsego,  the  county 
of  his  nativity,  as  the  particular  region  of  our  whole  country 
the  most  boorish  and  “unprincipled,”  and  therefore  meriting  the 
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infamous  distinction  of  being  held  up  in  an  especial  manner  to 
the  contempt  of  Europe. 

.  .  .  One  thing  is  quite  evident:  Mr.  Cooper,  in  his  book, 

considers  all  in  and  about  Cooperstown  as  “dependants.”  .  .  ,29 

*  *  *  * 

The  concluding  paragraphs  of  Benjamin’s  two-part 
review  consisted  of  a  long  quotation  from  the  review 
for  which  J.  Watson  Webb  had  been  indicted  for  a 
criminal  libel  on  Cooper.  The  text  of  the  Webb  review, 
which  was  published  in  the  Courier  &  Enquirer  for 
November  22,  1838,  will  be  found  in  the  succeeding  chap¬ 
ter  of  this  study. 

A  news  item  appearing  in  the  New  World  a  few 
weeks  later  recounted  that  Benjamin’s  critical  analysis 
of  Cooper’s  novels  had  been  a  factor  in  the  trial  of 
Webb.  Copies  had  been  sent  to  Cooperstown  and  dis¬ 
tributed  to  the  jurors,  with  a  postponement  of  the  case 
and  a  change  of  venue  as  the  result.  This  incident  and 
that  of  the  reading  aloud  in  the  courtroom  of  the  novel 
Home  As  Found  will  be  treated  more  fully  in  the  chap¬ 
ter  dealing  with  the  Webb  trials.  This  is  simply  another 
instance  of  the  overlapping  and  interdependence  of  these 
suits  for  libel. 

In  the  same  issue  Benjamin  announced  that  he  had 
been  informed  that  “  ‘the  mild  and  handsome  Mr.  Effing¬ 
ham,’  not  content  with  the  prosecution  he  has  already 
instituted,  has  been  arguing  another  indictment  against 
one  of  the  editors  of  this  paper.  He  failed,  however, 
signally  in  his  attempt.”30 

In  an  open  letter  “To  the  Famous  Litigant,”  pre¬ 
sumably  written  by  Benjamin,  and  published  in  the  New 
World  shortly  after  the  postponement  of  the  Webb  case, 
the  following  disavowal  was  made : 

.  .  .  inasmuch  as  articles  severely  condemnatory  of  your  trashy 
romances  had  been  printed  in  the  New  World  and  sent  to  jurors 

29  New  World,  September  5,  1840,  pp.  210-215. 

30  New  World,  September  26,  1840. 
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to  bias  their  verdict.  Sir,  we  never  sent  a  paper  nor  directed  one 
to  be  sent;  it  was  quite  enough  for  our  patience  to  read  and  cut 
up  your  most  slanderous  stories,  without  being  at  the  trouble  of 
promulgating  them.31 

Six  months  before  the  Benjamin  case  finally  came 
to  trial,  Cooper  collected  the  damages  awarded  to  him 
in  the  case  against  Barber  of  the  Otsego  Republican.32 
“We  abstain  from  comment,”  Benjamin  wrote,  “and 
recommend  all  our  readers  to  abstain  from  looking  into 
the  columns  of  the  Courier  and  Enquirer  for  the  pres¬ 
ent.”  Two  weeks  later  Benjamin  pointed  out  that  the  con¬ 
cluding  paragraph  of  Cooper’s  reply  to  the  Barber  let¬ 
ter33  “squints  ominously  toward  ourself.”  The  closing 
comment  is  typical  of  Benjamin. 

The  distinguished  writer  of  the  above  is  remarkably  sturdy 
in  his  way,  and  is  never,  he  says,  to  be  bullied  from  his  purpose. 
This  firmness  of  purpose  is  a  good  quality  if  the  purpose  itself 
happens  to  be  good.  There  is,  however,  a  kind  of  firmness  in  this 
world,  not  wholly  commendable.  It  is  briefly  described  under  the 
popular  term  of  Roman  firmness;  and  its  analysis  is  said  to  show 
the  following  ingredients: 

Stupidity  . 60  parts 

Obstinacy  . 40  parts 


100  34 

In  comment,  evidently  based  upon  Benjamin’s  analy¬ 
sis  of  the  author’s  “Roman  firmness,”  Cooper  wrote  to 
Mrs.  Cooper  two  days  later:  “Benjamin  is  down — away 
down — character  understood,  and  sinks  fast  to  Webb’s 
level.”35 

The  verdict  in  the  libel  suit  brought  by  Cooper  against 
Benjamin  was  for  three  hundred  and  seventy-five  dol¬ 
lars,  the  trial  having  been  held  in  the  Circuit  court  in 
September,  1841.  It  appears  that  Cooper  was  not  pres- 

31  New  World,  October  3,  1840.  For  full  text  see  Appendix  H. 

32  See  chapter  III. 

33  See  Appendix  D. 

3 *  New  World,  March  27,  1841,  vol.  ii,  p.  207. 

35  Cooper.  Correspondence,  vol.  ii,  p.  439. 
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ent  at  the  trial,  judging  from  a  letter  to  his  wife  which 
he  wrote  from  Philadelphia  under  date  of  September 
17,  1841  : 

My  dearest  Sue, 

Your  letter  reached  me  last  night.  The  verdict  is  about 
half  what  it  ought  to  have  been,  but  it  is  more  likely  to  be  paid. 
I  ‘think  I  could  have  doubled  it — but  Dick  says  there  were  im¬ 
practicable  men  on  the  jury.  It  will  cost  Benjamin,  as  it  is,  some 
6  or  800  dollars.36 

Benjamin  announced  the  outcome  of  his  legal  battle 
with  Cooper  in  a  characteristic  manner.  Copying  an 
item  from  the  London  Spectator  on  the  heavy  damages 
recovered  by  a  certain  Miss  Campion  in  a  suit  for  a 
breach  of  promise  of  marriage,  he  proceeded  to  draw  an 
analogy  between  the  two  cases.  The  testimony  revealed 
that  Miss  Campion  used  the  word  “riz”  to  the  horror 
of  her  fiance.  The  hypothetical  speech  of  the  defendant 
Benjamin  to  the  Gentlemen  of  the  Jury  is  omitted;  only 
the  direct  comment  on  the  Cooper  verdict  is  retained. 
That  portion  of  the  text  follows: 

Miss  Campion  and  Mr.  Cooper 

“Riz,”  is  decidedly  bad  grammar — there  is  no  doubt  of  it; 
it  is  as  bad  grammar  as  can  be  found  in  either  of  Fennimore 
Cooper’s  novels,  where  the  grammar  is  in  general  as  bad  as  the 
sense.  •  •  • 

Gentlemen  of  the  Jury,  we  should  have  exclaimed:  .  .  . 

£1500  damages  ...  is  considerable;  but  what  is  that  to  the 
enormous  sum  of  three  hundred  and  seventy-five  dollars  just 
awarded  to  the  illustrious,  superb  and  modest  Fennimore  Cooper 
“aforesaid”  as  a  proper  estimate  of  the  value  of  his  character, 
injured,  beaten,  vi  et  armis  with  sticks,  guns,  pistols,  crowbars, 
and  other  instruments,  mentioned  in  “writs”  but  never  used  by 
any  accident!  Had  Mr.  Cooper  instituted  a  suit  for  a  breach  of 
the  marriage  contract  on  the  part  of  some  fair  deceiver,  who  had 
ceased  to  adore  “the  mild  and  handsome  Mr.  Effingham,”  he  could 
not  have  recovered  more.  His  affections  would  not  certainly  have 


Ibid.  p.  450. 
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been  rated  higher  than  his  character;  though,  of  the  latter  it  is 
freely  acknowledged  by  all  people  of  all  classes  and  conditions, 
though  perhaps  not  in  the  exquisite  language  of  Miss  Campion, 
it  has  not  “riz”!37 

Benjamin  seems  to  have  profited  somewhat  from 
the  lesson  he  had  learned  in  regard  to  libel.  Two  months 
after  his  own  trial  he  wrote : 

We  do  not  dare  to  repeat  some  of  Mr.  Weed’s  charges,  al¬ 
though  we  should  do  so  simply  to  express  our  dissent,  as  we  did  in 
the  case,  when  a  verdict  of  $375  was  brought  against  us  for  hon¬ 
estly  and  fairly  saying  that  we  did  not  believe  that  Mr.  Cooper 
was  base  enough  to  deserve  the  imputation  cast  upon  him  by  the 
Courier  and  Enquirer,  when  it  charged  that  he  (James  Fenimore 
Cooper  aforesaid)  had  got  up  a  libel  suit  against  Mr.  W.  L.  Stone, 
to  promote  the  sale  of  his  Naval  History.  Although  we  posi¬ 
tively  affirmed  that  we  did  not  intend  to  propagate  a  libel  but 
to  arrest  it,  the  Court,  assuming  to  itself  a  prerogative  of  the 
Deity,  decided  upon  our  motives,  and  averred  that  we  meant  to 
do  precisely  what  we  did  not!  Upon  this  decision,  an  Editor, 
who  undertakes  to  defend  any  person  from  injurious  charges  and 
copies  these  charges  for  the  sake  of  appending  to  them  his 
refutation,  is  just  as  deserving  of  being  punished  by  “exemplary 
damages”  as  their  original  utterer.38 

37  New  World,  September  2 S,  1841. 

38  New  World,  November  27,  1841. 


CHAPTER  V 


THE  WEBB  INDICTMENTS  FOR  LIBELS 
ON  COOPER 

Against  James  Watson  Webb,  characterized  by  Gree¬ 
ley  as  “the  greatest  sinner  of  the  lot,”  Cooper  succeeded 
in  procuring,  in  February,  1839,  an  indictment  for  crim¬ 
inal  libel.  The  charge  was  based  upon  quotations  from 
Webb’s  review  of  Home  As  Found,  which  had  appeared  in 
the  Morning  Courier  and  New  York  Enquirer  of  Novem¬ 
ber  22,  1838.  The  portion  of  the  review  “counted  upon 
in  the  indictment”  includes  the  first  six  paragraphs,  clos¬ 
ing  with  the  words,  “to  which  he  has  been  anything  but 
a  reputable,  useful,  or  even  harmless  citizen.” 

It  should  be  recalled  in  this  connection  that  the  Cou¬ 
rier  and  Enquirer  was  one  of  the  newspapers  which  Coo¬ 
per  had  selected  for  special  castigation  in  the  Letter  to 
His  Countrymen,  published  four  years  earlier. 

It  will  be  noted  that  the  text  of  chapters  v-vi  of  the 
novel  Home  As  Found  is  referred  to  in  the  course  of  the 
review.  Those  chapters  appeared  on  the  first  page  of 
the  same  issue  of  the  Courier  and  Enquirer. 

The  Webb  review  in  full  is  appended: 

Home  As  Found,  By  the  Author  of  Homeward  Bound,  The 
Pioneers,  c fee.  Carey,  Lea  &  Blanchard,  Philadelphia,  1838. — 
We  may  in  truth  say,  that  we  have  never  read  an  American  Book 
with  the  same  feelings  of  regret,  pity,  contempt,  and  anger,  as  the 
last  work  of  Mr.  Cooper;  and  never  have  we  entered  upon  so 
disagreeable  a  task  as  reviewing  this  publication  of  a  countryman, 
who,  forgetful  of  the  kindness  with  which  his  earlier  works  were 
received,  and  unmindful  of  his  duty  to  his  native  land,  has  basely 
and  meanly  devoted  his  talents  to  catering  for  the  gross  appetite 
which  unfortunately  exists  in  Europe,  for  everything  calculated 
to  bring  the  customs,  manners,  and  habits  of  Americans  into  dis¬ 
repute.  Fiddler,  Lieut.  DeRoos,  Basil  Hall,  Capt.  Hamilton, 
Mrs.  Trollope,  Mrs.  Fanny  Butler,  and  Mrs.  Martineau,  have 
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all  devoted  their  talents  to  this  subject;  and  we  are  free  to  admit 
that  they  have  succeeded  tolerably  well  in  making  us  appear  su¬ 
premely  ridiculous  in  the  eyes  of  most  Europeans.  But  then  it 
has  constantly  been  asserted  by  the  American  Press,  and  credited 
in  Europe,  that  with  the  exception  of  Miss  Kemble,  alias  Mrs. 
Butler,  not  one  of  these  travellers,  had  access  to  American  Society 
of  even  a  respectable  character;  and  it  was  equally  well  under¬ 
stood,  that  with  the  exception  referred  to,  they  were  all  hirelings 
and  writing  for  a  consideration  previously  agreed  upon,  or  for 
the  purpose  of  making  a  Book  that  would  sell  in  England.  We 
except  Miss  Kemble  from  the  charge  of  mercenary  motives,  be¬ 
lieving  as  we  do,  that  long  ere  this,  she  has  arrived  at  the  con¬ 
clusion  that  her  book  was  a  very  silly  affair,  and  only  worthy 
of  a  pert  Miss  who  had  been  permitted  to  escape  from  the  nursery 
before  she  was  capable  of  thinking,  much  less  acting  for  herself. 

The  British  public  generally,  have  finally  become  as  well 
satisfied  of  the  true  character  of  those  who  have  pretended  to 
describe  society  and  manners  in  America,  as  the  good  people  on 
this  side  of  the  Atlantic;  and  even  Mr.  Cooper’s  last  work,  insult¬ 
ing  as  it  was  to  our  national  character,  did  not  lead  them  astray. 
We  first  read  his  “Homeward  Bound”  when  travelling  from  Paris 
to  Dover,  and  felt  as  an  American  naturally  would,  at  its  false 
pictures  of  Americans  and  fulsome  praise  of  everything  that  was 
English  or  Foreign.  We  subsequently  were  at  dinner  in  London, 
at  which  many  of  the  leading  spirits  of  the  metropolis  were  pres¬ 
ent,  when  this  libel  upon  America  became  the  subject  of  conver¬ 
sation.  We  could  not  forbear  speaking  of  it  in  the  terms  it 
merited,  when  a  nobleman  of  distinction  replied — “Give  yourself 
no  uneasiness  with  regard  to  the  influence  of  that  work  in  this 
country.  We  think  we  know  Mr.  Cooper  here,  and  all  those  whose 
opinions  are  of  any  value,  will  very  readily  attribute  the  leading 
features  of  his  late  work  to  the  true  cause.  You  must  know,”  he 
continued,  “that  Mr.  Cooper’s  foolish  attack  upon  society  in  this 
country  had  materially  injured  the  sale  of  his  works  here;  and 
it  is  evident  that  he  now  seeks  to  regain  his  ground  and  his 
market  by  praising  every  thing  that  is  English  at  the  expense  of 
everything  that  is  American.”  Of  the  correctness  of  this  opinion 
we  did  not  entertain  a  doubt;  and  the  two  last  works  of  Mr. 
Cooper  may  with  justice  be  attributed  to  the  base  motive  of  writ¬ 
ing  a  book  that  would  be  saleable  in  England,  added  to  others 
equally  disreputable  to  his  character  as  a  man  and  an  American. 

Let  any  candid  person  read  attentively  “Homeward  Bound,” 
and  “Home  as  Found,”  and  he  cannot  fail  to  arrive  at  the  con- 


THE  “EFFINGHAM”  LIBELS  ON  COOPER 


71 


elusion,  that  the  leading  purposes  of  the  author,  were,  first,  to  create 
a  market  for  his  works  in  England,  in  imitation  of  other  hireling 
writers;  secondly,  to  give  vent  to  his  spleen  against  his  countrymen 
for  not  hailing  his  return  as  they  did  that  of  Washington  Irving; 
and  thirdly,  to  produce  the  impression  abroad  that  he  is  the  de¬ 
scendant  of  a  long  line  of  noble  ancestors,  and  in  point  of  antiquity 
of  family,  not  only  far  above  his  countrymen,  but  the  equal  of  the 
noblest  blood  in  England.  Every  page  of  these  works  carry  upon 
them  the  clearest  evidence  of  such  base  motives  being  the  veritable 
cause  of  these  abortions  being  palmed  upon  the  public;  and  well 
may  contempt  and  pity  be  the  predominant  feelings  on  the  part 
of  every  American  who  has  the  perseverance  to  wade  through  the 
volumes. 

If  a  Foreigner  had  written  these  works,  we  would  have  been 
content  with  suffering  them  to  pass  with  the  brief  notice  we  have 
heretofore  bestowed  upon  Hall,  Trollope,  Fiddler  and  their  com¬ 
peers;  but  knowing  as  we  do,  that  notwithstanding  the  disposition 
of  the  educated  foreigners  to  judge  of  America  and  Americans 
as  they  are,  there  is  also  a  much  larger  class  desirous  of  repre¬ 
senting  us  as  a  nation  of  Fools  and  Boors,  we  cannot  but  look  upon 
Mr.  Cooper’s  recent  works — weak,  wicked  and  false  as  every 
American  knows  them  to  be — as  eminently  calculated  to  injure 
us  abroad  by  more  than  corroborating  the  base  slanders 
heretofore  published  in  relation  to  us.  On  the  Continent 
particularly  —  and  it  is  the  boast  of  Mr.  C.  that  all  his 
works  are  simultaneously  published  in  French,  German,  and 
Italian  —  where  the  true  character  of  Mr.  C.  is  not  so 
well  understood  as  it  is  in  England,  they  cannot  fail  to  give  full 
credence  to  his  portraiture  of  society  in  America.  They  know  him 
only,  as  one  of  our  most  distinguished  and  successful  Authors — 
they  know  nothing  of  his  base  desire  to  make  money  by  traducing 
his  native  country,  or  of  his  deadly  hatred  of  his  countrymen  be¬ 
cause  they  have  failed  to  judge  of  him  by  his  own  vain  estimate  of 
his  value — and  consequently,  they  may  with  justice  and  all  fairness, 
point  to  his  description  of  us,  as  one,  which  if  it  has  any  coloui'ing 
other  than  truth,  must  necessarily  be  in  our  favor!  And  what 
American  abroad  can  reason  against  such  evidence  of  our  igno¬ 
rance,  our  folly  and  our  boorishness? 

If  a  distinguished  American — one  of  our  most  prominent  and 
popular  authors,  who  has  spent  his  life  among  us  and  written 
books  of  which  we  are  all  proud — if  “a  native  and  to  the  manor 
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bom,”  can  thus  portray  his  countrymen — who  shall  presume  to 
question  the  right — nay,  the  necessity  of  those  who  are  strangers 
to  us,  giving  it  their  full  credence?  We  may,  and  do  know  him 
as  a  base  minded  catiff,  who  has  traduced  his  country  for  filthy 
lucre  and  from  low  born  spleen;  but  time  only,  can  render  harm¬ 
less  abroad,  the  envenomed  barb  of  the  slanderer,  who  is  in  fact 
a  traitor  to  national  pride  and  national  character. 

But  we  will  not  indulge  in  giving  vent  to  all  the  feelings  of 
disgust  and  contempt  which  these  works  have  excited — we  ask  as 
a  duty  incumbent  upon  all  Americans,  that  they  may  be  universally 
read  in  this  country  at  least;  and  then  there  will  ascend  to  Heaven 
one  universal  prayer,  that  the  viper  so  long  nursed  in  our  bosom, 
may  shortly  leave  our  shores  never  again  to  disgrace  with  his 
presence  a  land  to  which  he  has  proved  an  ingrate,  and  to  which 
he  has  been  anything  but  a  reputable,  useful,  or  even  harmless 
citizen. 

“Home  As  Found”  is  a  continuation  of  “Homeward  Bound”; 
and  it  is  necessary  therefore,  in  reviewing  the  former,  to  glance 
slightly  at  the  latter  work.  The  principal  personages  in  that  work, 
were  a  Mr.  Effingham,  (Mr.  Cooper)  and  his  daughter,  who 
taking  passage  in  a  New  York  packet  from  London  to  this  city, 
were  wrecked  upon  the  coast  of  Africa,  and  after  various  hair¬ 
breadth  escapes,  finally  succeeded  in  reaching  our  port.  With 
the  exception  of  himself  and  family,  and  the  honest  but  igno¬ 
rant  Captain  of  the  packet,  every  American  described  as  taking 
part  in  the  incidents  of  the  voyage,  was  exhibited  as  either  a 
fool  or  a  coward;  while  every  Englishman  and  all  who  had  trow¬ 
elled,  were  depicted  as  persons  of  talents  and  accomplishments 
of  the  highest  order — in  short,  as  creatures  belonging  to  a  differ¬ 
ent  order  of  beings.  He  modestly  described  himself  as  learned, 
handsome,  nobly  descended,  and  the  very  pink  of  gentility — having 
a  daughter  who  was  an  angel  or  something  more,  as  compared 
with  her  countrywomen.  That  work  terminated  by  the  arrival  of 
the  packet  in  the  lower  bay. 

The  incidents  in  “Home  As  Found,”  commence  with  the  land¬ 
ing  of  the  family  in  this  city,  and  are  intended  to  describe  society 
here  and  in  Cooperstown,  his  present  residence;  which  in  this 
as  in  “The  Pioneers,”  he  denominates  Templeton — it  being  well 
known  that  he  has  named  his  place  and  dates  all  his  letters  from 
“Temple  Hall.”  At  the  very  commencement  of  his  work,  he  claims 
for  himself  a  descent  far  more  ancient  than  that  of  an  English 
Baronet  travelling  with  him  whose  family  was  Knighted  in  1701 — 
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a  weakness  which  we  would  willingly  pass  over,  if  it  were  not  a 
part  and  parcel  of  the  system  by  which  he  endeavors  to  heap  con¬ 
tempt  upon  everything  American.  It  is  certainly  a  matter  of  no 
importance  to  the  public  to  know  who  Mr.  Cooper’s  father  was ;  but 
inasmuch  as  he  has  endeavored  to  deceive  them,  and  in  doing 
so  has  exhibited  both  weakness  and  a  want  of  proper  respect  for 
the  truth,  we  take  the  liberty  of  saying  that  Mr.  C.  is  the  son  of 
a  highly  respectable  WHEEL-WRIGHT  of  New  Jersey,  who  has 
frequently  been  heard  to  declare  that  he  was  proud  of  his  occu¬ 
pation  and  only  regretted  that  while  he  labored  at  it,  he  was  un¬ 
able  to  manufacture  as  good  waggons  as  his  brothers  in  the  trade. 
He,  at  least,  had  no  false  pride,  and  little  dreamt  that  his  son 
would  ever  lay  claim  to  be  descended  from  a  noble  English  family 
instead  of  a  respectable,  hard-working  Jersey  mechanic. 

But  to  proceed  with  his  picture  of  American  society.  We 
might  content  ourselves  with  informing  the  reader  that  in  the 
whole  course  of  the  work  only  two  Americans — and  these  ladies — 
are  referred  to,  as  possessing  even  the  most  common  knowledge 
of  books,  of  society,  or  of  the  world.  All  others  are  depicted  as 
fools  and  knaves.  To  give  Europeans  an  idea  of  an  American 
gentleman,  for  he  is  the  principal  one  described,  Mr.  C.  brings 
on  the  tapis  a  country  lawyer  from  Templeton  (Cooperstown), 
whose  behavior  at  Mr.  Cooper’s  table  a  few  days  after  his  arrival 
is  thus  described.  It  must  be  borne  in  mind  that  Mr.  Cooper 
throughout  the  work  speaks  of  himself  as  Mr.  Effingham. 

“The  service  of  Mr.  Effingham’s  table  was  made  in  the  quiet, 
but  thorough  manner  that  distinguishes  a  French  dinner.  Every 
dish  was  removed,  carved  by  the  domestics,  and  handed  in  turn 
to  each  guest.  But  there  were  a  delay  and  a  finish  in  this  ar¬ 
rangement  that  suited  neither  Aristabulus’  go-y-head  ism,  nor  his 
organ  of  acquisitiveness.  Instead  of  waiting,  therefore,  for  the 
more  graduated  movements  of  the  domestics,  he  began  to  take 
care  of  himself,  an  office  that  he  performed  with  a  certain  dex¬ 
terity  that  he  had  acquired  by  frequenting  ordinaries — a  school, 
by  the  way,  in  which  he  had  obtained  most  of  his  notions  of  the 
proprieties  of  the  table.  One  or  two  slices  were  obtained  in  the 
usual  manner,  or  by  means  of  the  regular  service;  and,  then,  like 
one  who  had  laid  the  foundation  of  a  fortune,  by  some  lucky 
windfall  in  the  commencement  of  his  career,  he  began  to  make 
accessions,  right  and  left,  as  opportunity  offered.  Sundry  entre- 
ments,  or  light  dishes  that  had  a  peculiarly  tempting  appearance, 
came  first  under  his  grasp.  Of  these  he  soon  accumulated  all  with- 
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in  his  reach,  by  taxing  his  neighbors,  when  he  ventured  to  send 
his  plate,  here  and  there,  or  whenever  he  saw  a  dish  that  promised 
to  reward  his  trouble.  By  such  means,  which  were  resorted  to, 
however,  with  a  quiet  and  unobtrusive  assiduity  that  escaped  much 
observation,  Mr.  Bragg  contrived  to  make  his  own  plate  a  sample 
epitome  of  the  first  course.  It  contained  in  the  centre,  fish,  beef, 
and  ham:  and  around  these  staple  articles,  he  had  arranged  cro¬ 
quettes,  rognons,  ragouts,  vegetables,  and  other  light  things,  until 
not  only  was  the  plate  entirely  covered,  but  it  was  actually  cov¬ 
ered  in  double  and  triple  layers:  mustard,  cold  butter,  salt,  and 
even  pepper,  garnishing  its  edges.” 

This  much  for  the  manners  of  American  gentlemen.  We  will 
now  give  the  reader  Mr.  Cooper’s  description  of  a  fashionable 
party  in  New  York,  to  which  he  took  his  English  travelling  com¬ 
panion,  Sir  George  Templemore,  in  order  that  he  might  be  initiated 
into  our  best  society.  It  will  be  perceived  that  a  Mademoiselle 
V IEFVILLE  accompanied  them — a  French  governess  introduced  into 
the  work  for  no  other  earthly  purpose  but  to  prove  that  Mr. 
Cooper  understands  French;  a  fact  that  we  would  cheerfully  have 
vouched  for,  as  we  know  that  the  late  Mons.  Manesca,  a  cele¬ 
brated  French  teacher  in  this  city,  taught  it  to  him  just  before  his 
departure  for  Europe. 

(The  extract  intended  to  be  inserted  here  will  be  found 
on  our  first  page.) 

The  next  extract  that  we  give  the  reader,  is  the  Chapter  im¬ 
mediately  following  the  foregoing,  in  which  Mr.  Cooper  endeavors 
to  convey  to  the  foreign  reader,  his  immeasurable  superiority  over 
all  and  every  literary  man  in  the  United  States.  We  ask  the  reader 
to  peruse  the  following  Chapter  (No.  VI)  carefully,  in  order  to 
learn  how  really  ignorant  and  contemptible  are  the  literary  por¬ 
tion  of  this  metropolis,  and  how  subservient  to  every  thing  that 
is  English — even  to  tolerating  the  smoking  of  cigars  in  a  fashion¬ 
able  drawing  room,  because  it  was  declared  to  be  fashionable  in 
London!  Although  the  description  of  Capt.  Kant,  the  Editor  of  a 
certain  evening  paper  is  so  true  to  the  life,  as  to  warrant  our 
omitting  it  from  feelings  of  compassion  to  the  party  described,  we 
find  it  impossible  so  to  do,  without  so  mutilating  the  extract  as  to 
render  it  valueless; — besides,  it  would  be  unjust  to  Mr.  Cooper, 
as  it  is  the  best  thing  in  his  book. 

See  Chapter  VI  on  first  page. 

After  these  copious  extracts,  which  in  fairness  to  Mr.  Cooper 
we  were  bound  to  give;  we  have  only  room  to  make  a  few  others 
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exhibiting  his  insane  vanity  and  his  foolish  pretension  to  being 
high-born. 

At  page  130  of  vol.  I  he  speaks  of  himself  as  “the  mild  and 
thoughtful  Mr.  Effingham!”  At  page  145  we  find  the  following: 
“As  my  house  came  to  me  from  my  Father,  said  Mr.  Effingham, 
across  whose  mild  and  HANDSOME  face  a  smile  was  gradually 
sliding!  !”— -Reader,  did  you  ever  see  Mr.  Cooper ?  if  not,  do  not 
delay  getting  a  peep  at  him  if  only  for  the  purpose  of  admiring 
the  modesty,  depicted  in  his  “ handsome  face."  At  page  147,  he 
calls  himself  “the  Philosophical  Mr.  Effingham!"  Doubtless  he 
is  a  Philosopher,  but  it  would  appear  that  he  has  never  succeeded 
in  schooling  himself  into  resignation  at  the  absence  of  eclat  in 
the  reception  he  met  with  on  his  return  from  Europe.  We  know 
Mr.  Cooper  well,  and  as  most  of  our  readers  have  not  the  same 
honor,  we  shall  continue  our  extracts,  by  means  of  which  he  will 
have  the  advantage  of  describing  himself  to  the  public.  He  is  evi¬ 
dently  disposed  to  introduce  himself  and  point  out  his  more  pro¬ 
minent  qualifications,  fearful  no  doubt,  that  the  public  may  not 
discover  them  from  his  works.  At  page  174,  we  are  told  that  he 
spoke  to  Mr.  Bragg  “with  more  displeasure  in  his  voice  than  was 
usual  for  one  of  his  well  regulated  mind!”  At  page  195  Mr. 
Howel  enquires  if  the  Emperor  of  Russia  is  really  the  monster 
he  has  been  taught  to  think  him.  Here  follows — “Monster,”  ex¬ 
claimed  the  upright  Mr.  Effingham!!”  At  page  11  of  vol.  2nd 
we  are  told  by  Mr.  Cooper  that  he  is  “clear  headed,  just  minded, 
and  liberal  in  all  his  practices”;  and  at  page  86  we  are  assured 
by  himself,  that  he  is  “all  courtesy  and  mild  refinement!!”  At 
page  187  we  are  told  of  “the  simple  minded  Mr.  Effingham!” — 
the  latter  part  of  the  compound  word  might  as  well  have  been 
omitted — and  then  again  on  the  same  page,  he  describes  himself 
as  “simple,  direct,  and  full  of  truth!!!”  But  we  have  neither  time 
nor  inclination  to  follow  this  egotism  and  folly  any  farther.  'What 
we  have  extracted,  is  with  a  view  to  demonstrate  the  justice  of 
the  apparently  harsh  terms  we  have  used  towards  this  “hand¬ 
some,”  “thoughtful,”  “mild,”  “Philosophical,”  “upright,”  “clear¬ 
headed,”  “just  minded,”  and  “liberal”  Gentleman,  whose  “courtesy 
and  mild  refinement”  are  so  self  evident,  and  who  is  so  “simple, 
direct,  and  full  of  truth,”  that  he  has  published  two  volumes  to 
prevent  the  public’s  forgetting  it. 

As  we  have  charged  that  one  of  the  objects  of  this  work  is 
vanity,  and  a  desire  to  impress  foreigners,  at  least,  with  the  belief 
that  he  is  of  far  nobler  descent  than  most  of  his  countrymen,  we 
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must  add  one  or  two  more  extracts.  At  page  200,  vol.  I,  Miss  Van 
Courtlandt  is  made  to  say  to  his  daughter — “We  are  both  of  older 
families  than  this,  (1701). — You  have  even  a  much  higher  English 
extraction,  and  I  can  claim  for  the  Van  Courtlandts  more  antiq¬ 
uity  than  one  that  dates  from  1701.” 

From  page  202,  vol.  1,  we  make  the  following  extract. 

“Eve  had  been  accustomed  to  see  her  father  and  John  Effing¬ 
ham  moving  in  the  best  circles  of  Europe,  respected  for  their  in¬ 
formation  and  independence,  undistinguished  by  their  manners, 
admired  for  their  personal  appearance,  manly,  courteous,  and  of 
noble  bearing  and  principles,  if  not  set  apart  from  the  rest  of 
mankind  by  an  arbitrary  rule  connected  with  rank.  Rich,  and 
possessing  all  the  habits  that  properly  mark  refinement,  of  gentle 
extraction,  of  liberal  attainments,  walking  abroad  in  the  dignity 
of  manhood,  and  with  none  between  them  and  the  Deity,  Eve  had 
learned  to  regard  the  gentlemen  of  her  race  as  the  equals  in  sta¬ 
tion  of  any  of  their  European  associates,  and  as  the  superiors  of 
most,  in  every  thing  that  is  essential  to  true  distinction.  With 
her,  even  titular  princes  and  dukes,  had  no  estimation,  merely 
as  princes  and  dukes;  and,  as  her  quick  mind  glanced  over  the 
long  catalogue  of  artificial  social  gradations,  and  she  found  grace 
actually  attaching  an  importance  to  the  equivocal  and  purely  con¬ 
ventional  condition  of  an  English  baronet,  a  strong  sense  of  the 
ludicrous  connected  itself  with  the  idea. 

“‘Would  your  uncle,  think  you;  would  Cousin  Jack;  proud, 
lofty-minded  cousin  Jack,  think  you,  Grace,  consent  to  receive  so 
paltry  a  distinction  as  a  baronetcy,  were  our  institutions  to  be 
so  far  altered  as  to  admit  of  such  social  classifications?’ 

“  ‘Why,  what  would  they  be,  Eve,  if  not  baronets?’ 

“‘Earls,  Counts,  Dukes,  nay  Princes!  These  are  the  designa¬ 
tions  of  the  higher  classes  of  Europe,  and  such  titles,  or  those  that 
are  equivalent,  would  belong  to  the  higher  classes  here.’  ” 

And  now  we  take  our  leave  of  these  volumes,  which,  were 
they  not  intended  to  traduce  our  country,  and  more  particularly 
our  countrywomen,  and  hold  them  up  as  objects  of  public  scorn 
to  the  intelligent  and  refined  of  Europe,  would  never  have  received 
a  notice  at  our  hands.  As  a  novel,  “Home  As  Found”  is  absolutely 
beneath  criticism.  It  is  void  of  plot,  and  was  written  for  the  vile 
purposes  we  have  named,  and  to  enable  Mr.  Cooper  to  pamper  his 
insatiable  vanity.  After  leaving  this  city,  he  conducts  the  reader 
to  Cooper’s-Town,  where  he  would  have  the  uninitiated  suppose 
that  he  has  a  Baronial  Castle,  with  a  Park  of  unlimited  extent. 
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This,  however,  is  a  mere  harmless  vanity,  with  which  we  have  no 
disposition  to  quarrel ;  but  here  again,  every  body  but  the  members 
of  his  own  family  are  described  as  fools,  whose  vulgarity  is  only 
equalled  by  their  ignorance;  and  yet  we  have  good  reason  to  be¬ 
lieve,  that  in  the  society  of  Coopers-Town  there  is  more  intellect 
and  knowledge  of  the  world,  than  in  any  town  of  the  same  size 
in  the  Union.  Another  object  of  this  selfish  book  is  to  enable  Mr. 
Cooper  to  abuse  the  public  for  having  laughed  at  his  political 
address  to  the  people  in  behalf  of  General  Jackson,  when  he  hoped 
to  be  appointed  Secretary  of  the  Navy;  and  also  to  explain  the 
nature  of  his  recent  quarrel  with  the  villagers  in  regard  to  a  cer¬ 
tain  Point  of  Land  in  Lake  Otsego,  and  to  villify  and  traduce 
Lockhart,  whom  he  declares  to  be  “inherently  a  knave,”  for  hav¬ 
ing  reviewed^  as  he  did,  Mr.  C.’s  work  on  England.  If  our  readers 
have  any  curiosity  on  the  subject,  they  will  be  fully  gratified; 
but  we  much  question  whether  the  gratification  of  that  curiosity 
is  worth  the  vexation  every  American  must  experience  on  reading 
Mr.  C.’s  wholesale  slanders  upon  our  countrywomen.  We  are 
aware  that  Mr.  C.  once  said  that  there  were  not  three  Ladies  in 
America,  and  that  he  was  peremptorily  made  to  retract  the  slan¬ 
der;  but  we  did  not  believe  it  possible,  until  we  read  “Home  As 
Found,”  that  he  would  dare  to  give  publicity  to  sentiments  which 
go  to  sustain  such  an  insulting  accusation.  He  is,  however,  small 
game;  and  we  hope  that  our  ladies  will  show  their  self-respect  by 
treating  him  and  his  volumes  with  the  silent  contempt  he  so  richly 
merits.1 

The  editorial  comment  called  forth  by  the  review  re¬ 
flected  the  severity  of  Webb’s  judgment  on  the  novel. 
While  the  brother  editors  of  Webb,  especially  the  Whigs, 
were  inclined  to  approve  of  his  article,  they  seemed  to 
see  it  in  its  true  light.  It  was  variously  characterized 
as  “skinning  alive!”2,  as  “belonging  to  the  knock-in-the- 
liead  order  of  literature”3,  and  as  “a  very  capital  review 
.  .  .  of  this  latest  abortion  of  the  self-esteemed  illus¬ 

trious  James  Fenimore  Cooper,  Esq.,  of  Cooperstown.”4 

To  Park  Benjamin,  who  left  the  editorial  staff  of 
Greeley’s  New-Yorker  in  1839,  biographers  of  Greeley 

1  Courier  and  Enquirer,  November  22,  1838. 

2  Albany  Weekly  Journal,  November  24,  1838. 

3  Ibid.,  quoted  from  the  New  York  Gazette. 

4  New-Yorker,  November  24,  1838,  vol.  vi,  p.  158. 


78 


UNIVERSITY  OF  WISCONSIN  STUDIES 


ascribe  the  review  of  Home  As  Found  which  contained 
the  now  famous  “superlative  dolt”  passage.  Such  were 
the  pleasantries  of  book  reviewing  in  1838.  Portions 
of  the  review  generally  conceded  to  have  been  written 
by  Benjamin  are  given  herewith  to  show  how  Benjamin 
differed  from  Col.  Webb  in  assigning  to  Cooper  a  motive 
for  the  writing  of  the  novel:5 

Mr.  Cooper’s  Last  Novel — After  many  vigorous  struggles  to 
read  “Home  As  Found”  with  anything  like  the  particularity  which 
is  necessary  for  a  criticism,  we  gave  up  the  attempt  in  downright 
despair.  It  is  duller  even  than  “Homeward  Bound”;  ...  As 
we  promised,  however,  to  give  in  addition  to  our  remarks,  some  of 
those  with  which  Col.  Webb  of  the  Courier  and  Enquirer  scorched 
the  testy  novelist  so  unmercifully,  we  proceed,  with  what  grace  we 

may,  to  the  performance  of  a  disagreeable  task. 

*  *  *  * 

We  differ  from  Mr.  Webb  in  the  opinion  that  Mr.  Cooper’s 
object  in  villifying  his  own  country  and  lauding  Europe  was  to 
make  his  works  saleable  in  London.  Mr.  Cooper  is  too  fond  of 
pouring  out  his  bile  and  venting  his  spleen,  to  wait  for  a  motive 
to  induce  his  course  of  conduct  or  writing.  When  in  England, 
he  blackguarded  the  English;  now  that  he  is  at  home,  he  black¬ 
guards  his  own  countrymen.  He  is  as  proud  of  blackguarding  as 
a  fishwoman  is  of  Billingsgate.  It  is  as  natural  to  him  as  snarling 
to  a  tom-cat  or  growling  to  a  bull-dog. 

Finding  that  people  would  not  buy  his  books  of  “Gleanings” 
— which  he  put  forth  as  outlets  for  his  pent-up  indignation — he 
resorted  to  his  old  trick  of  novel-making,  and  took  advantage  of 
those  forms  of  literature,  under  which  he  had  become  popular 
with  the  American  public,  to  asperse,  villify,  and  abuse  that 
public.  But  he  has  not  sown  the  wind  without  reaping  the  whirl¬ 
wind.  He  is  the  common  mark  of  scorn  and  contempt  of  every  well- 
informed  American.  The  superlative  dolt!  Did  he  imagine  that 
he  was  the  only  person  in  the  country  that  had  ever  traveled  in 
Europe,  so  that  the  gross  exaggeration  of  his  sketches  would  not 
be  detected?  Did  he  suppose  that  no  intelligent  Englishman  had 
ever  moved  in  our  circle  of  good  society,  so  that  his  lying  cari¬ 
catures  would  not  be  trampled  under  foot?  Quem  Deus  vult  per- 
dere,  prius  dementat.  If  this  adage  be  true,  and  Mr.  Cooper  be 

5  New-Yorker,  December  1,  1838. 
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not  near  his  ruin,  he  is  the  craziest  loon  that  was  ever  suffered  to 
roam  at  large  without  whip  and  keeper.  We  respectfully  hint 
to  his  friends  the  necessity  of  an  early  application  to  the  benevo¬ 
lent  Director  of  the  Insane  Hospital. 

Mr.  Webb  charges  Mr.  Cooper  with  making  himself  the  hero 
of  his  tale  under  the  name  of  Mr.  Effingham;6  and  the  charge  is 
irrefragably  maintained. 

On  the  very  day  on  which  the  Webb  review  appeared, 
Cooper,  who  happened  to  be  in  New  York,  sent  a  letter 
for  publication  to  the  editor  of  the  New  York  Evening 
Post.  The  text  of  the  Cooper  reply  deserves  a  careful 
reading.  The  concluding  sentence  promises  “a  legal  in¬ 
vestigation.”  The  text  follows  :7 

For  the  Evening  Post 

Mr.  Editor — The  Courier  &  Enquirer  of  this  morning,  in  a 
pretended  review  of  Home  As  Found,  contains  a  series  of  libel¬ 
lous  falsehoods  of  a  personal  nature.  Most  of  these  libels  are 
unworthy  of  notice,  but  some  are  of  a  character  that  call  for  refu¬ 
tation  in  a  manner  that  will  not  admit  of  dispute.  Of  this  nature 
is  that  which  says,  “we  are  aware  that  Mr.  C.  once  said  there  were 
not  three  ladies  in  America,  and  that  he  was  peremptorily  made  to 
retract  the  slander.”  I  feel  unwilling  to  permit  this  libel,  in  par¬ 
ticular,  to  go  uncontradicted,  until  the  editor  of  the  Courier  and 
Enquirer  shall  be  put  to  his  proofs.  In  the  first  place,  I  have 
never  been  called  on  to  retract  any  thing  I  ever  said,  and  of  course 
have  never  had  occasion  to  make  any  such  retraction  under  the 
menace  implied  by  the  writer  of  this  article,  nor  did  I  ever  say 
that  there  were  not  three  ladies  in  America.  Of  the  spirit  which 
drags  private  expressions  of  this  nature  into  newspapers,  even  had 
they  been  true,  it  is  unnecessary  to  speak. 

It  is  not  true  that  I  call  my  house  “Temple  Hall,”  or  Temple¬ 
ton  Hall,  any  more  than  it  is  true  that  I  have  endeavored  to  delin¬ 
eate  myself  in  any  character  of  any  book  I  ever  wrote.  The  scene 
of  Home  As  Found,  is  transferred  to  the  Templeton  of  the  Pion¬ 
eers,  in  order  to  show  the  difference  which  half  a  century  has  made 
in  the  appearance  and  usages  of  an  American  village.  The  house 
in  which  I  live  was  originally  called  “Otsego  Hall,”  a  name  that 
was  early  lost  in  the  American  term  of  “Mansion  House.”  On  my 

6  See  chapters  II-IV  of  this  study. 

7  New  York  Evening  Post,  November  22,  1838. 
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return  from  Europe,  I  found  the  name  changed  by  the  inhabitants 
to  Templeton  Hall,  with  a  connection  too  obvious  to  need  explana¬ 
tion.  It  is  hardly  necessary  to  say  that  such  a  name  was  un¬ 
pleasant  to  me,  and  I  caused  the  old  name  of  Otsego  Hall  to  be 
revived,  in  order  to  get  rid  of  it. 

The  article  of  the  Courier,  so  far  as  relates  to  facts  connected 
with  myself  has  scarcely  a  truth,  and  there  another  of  its  calum¬ 
nies  that  I  desire  to  stop  at  once.  I  am  accused  of  having  written 
this  book  with  a  view  to  command  a  higher  price  in  England.  I 
never  wrote  anything  with  a  view  to  higher  or  lower  prices,  and 
as  respects  this  particular  book,  it  was  actually  sold  in  England, 
several  hundred  pounds  lower  than  those  which  preceded  it,  on  ac¬ 
count  of  its  subject  and  other  circumstances. 

I  will  take  this  occasion  to  say,  that  I  never  applied  for  the 
office  of  Secretary  of  the  Navy,  nor  was  ever  privy  to  any  appli¬ 
cation  having  been  made  by  others.  In  short,  I  never  asked  the 
government  for  any  civil  office,  but  that  of  a  Consul  on  going 
abroad. 

The  editor  of  the  Courier  &  Enquirer  writes  as  if  we  were 
well  acquainted.  This  I  deny;  he  is  my  junior,  and  I  knew  him 
slightly  when  a  boy,  and  slightly  when  a  young  man.  I  do  not 
think  that  I  have  spoken  to  him,  on  five  different  occasions,  in 
fifteen  years. 

As  the  libels  of  the  article  will  be  made  the  subject  of  a  legal 
investigation,  I  shall  say  no  more. 

J.  Fenimore  Cooper 

Webb  received  rumors  that  he  had  been  indicted  by 
the  Grand  Jury  of  Otsego  county  for  a  libel  on  Cooper 
with  a  rejoicing  that  was  short-lived.  Such  cases  are 
rare  enough  to  warrant  Webb’s  reference  to  the  proced¬ 
ure  as  an  experiment. 

Too  Good,  To  Be  True. — It  is  said  by  several  of  our  contempo¬ 
raries,  that  J.  Fenimore  Cooper,  formerly  known  by  the  name  of 
James  Cooper,  has  caused  us  to  be  indicted  in  Otsego  County,  for 
a  Libel  in  our  review  of  his  “Home  As  Found.”  We  doubt  it.  Fool¬ 
ish  and  contemptible  as  he  has  managed  to  render  himself  of  late, 
we  are  unwilling  to  believe  that  he  would  venture  upon  such  an  ex¬ 
periment.  At  all  events,  we  should  rejoice  in  such  an  opportunity 
of  introducing  him  more  particularly  to  his  countrymen;  and  there¬ 
fore,  look  upon  the  rumor  as  too  good  to  be  true.8 

8  Courier  and  Enquirer,  February  21,  1839. 
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Comment  was  frequently  made  upon  the  principles 
involved  in  the  Webb  case  and  upon  the  impropriety  of 
carrying  a  “controversy  from  the  press  into  the  law.” 
As  the  litigation  prolonged  itself,  the  theory  here  ad¬ 
vanced  by  the  Neiv-Yorker  was  often  upheld  by  those 
interested  in  or  involved  in  the  Cooper  suits  for  libel  :9 

James  Fenimore  Cooper  is  a  writer  of  novels  and  James 
Watson  Webb  is  the  Editor  of  a  public  journal.  Mr.  Cooper  has 
chosen  American  character  and  manners  as  the  themes  of  some  of 
his  later  productions,  in  which  such  character  and  manners  have 
been  made  the  theme  of  disparaging  criticism  and  unsparing  ridi¬ 
cule.  .  .  . 

Col.  Webb  is  the  Editor  of  a  public  journal  in  which  position 
he  is  required  to  express  his  opinions  of  such  new  works  as  may, 
either  from  their  intrinsic  qualities  or  the  standing  of  their  auth¬ 
ors,  be  deemed  worthy  of  such  attention.  Regarding  the  repre¬ 
sentations  of  American  character,  or  the  character  of  certain 
classes  of  Americans,  which  appear  in  Cooper’s  works  as  unjust, 
injurious,  and  malevolent,  he  has  so  stigmatized  them  in  his 
columns,  and  his  condemnation  of  the  works  is  interspersed  with 
reflections  on  the  personal  traits  of  the  author.  For  these  he  is 
now  called  to  answer  on  an  indictment  for  libel.  The  question  we 
would  now  consider  is  the  propriety  of  these  several  proceedings. 

Does  an  author  fairly  subject  himself  to  personal  criticism  by 
submitting  a  work  to  the  public?  Not  necessarily,  we  are  inclined 
to  believe.  But  if  he  makes  his  work  the  channel  of  disparaging 
remarks  upon  others — whether  individuals  or  in  masses — is  not  the 
case  essentially  altered?  Should  he  condemn  a  whole  people  as 
addicted  to  intemperance,  would  not  his  own  habits  of  intoxication, 
if  such  existed,  be  a  legitimate  theme  of  remark  and  censure?  If 
he  declared  that  the  society  of  which  he  treated  was  morally  cor¬ 
rupt,  would  not  his  own  immoralities,  if  such  there  were,  become 
a  fair  subject  of  comment?  If  he  made  his  works  the  vehicle  and 
engine  of  his  personal  resentments,  would  not  personal  feeling  be 
expected  to  enter  somewhat  into  the  criticism  which  they  could 
hardly  fail  to  call  forth?  And  if  he  were  to  set  up  as  a  severe 
censor  of  manners  and  social  usages,  and  to  ridicule  the  preten¬ 
sions  of  people  without  grandfathers,  must  he  not  rationally  expect 
to  have  his  manners  scrutinized  and  his  genealogy  along  with  it? 

*  *  *  * 


9  New-Yorker,  February  23,  1839. 
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We  have  briefly  considered  the  immunities,  merely,  of  authors 
and  critics  respectively;  we  have  now  to  express  our  regret  that 
any  literary  man  should  resort  to  the  step  taken  by  Mr.  Cooper. 

...  If  an  author  were  flagrantly  accused  of  some  infamous 
crime,  with  such  an  array  of  circumstance  that  the  public  might 
be  induced  to  credit  the  charge,  it  might  possibly  be  advisable  to 
sue  for  libel;  but,  as  a  general  rule,  he  who  lives  by  his  pen 
should  regard  that  as  his  appropriate  weapon.  To  carry  a  con¬ 
troversy  from  the  press  into  the  law  is  to  acknowledge  either 
his  own  incompetency  to  wield  his  proper  implement  or  the  su¬ 
periority  of  the  courts  of  judicature  to  the  high  court  of  Public 
Opinion  in  which  he  is  by  right  a  practitioner.  In  the  one  case, 
he  disparages  himself ;  in  the  other,  his  cloth.  “The  genus  irritable” 
is  already  a  settled  designation  of  the  fraternity  of  scribblers.  Let 
us  not  add  ridiculous,  besotted,  and  self-belittling  to  the  list  of  our 
unflattering  characteristics. 

A  second  indictment  against  Webb  was  procured  by 
Cooper  within  three  months  of  the  first.  The  basis  for 
this  action  was  an  item  appearing  in  the  Courier  and 
Enquirer  in  which  Webb  charged  that  the  first  indict¬ 
ment  had  been  secured  by  “smuggling.”  The  text  of  the 
offending  article  included  a  reference  to  the  politics  of 
the  Grand  Jury: 

James  Fennimore  Cooper — The  recent  success  of  Mr.  Cooper,  in  an 
action  for  libel  against  the  editor  of  the  Otsego  Republican,10  has 
excited  considerable  attention  and  produced  enquiries  as  to  one 
[our?]  position,  in  regard  to  this  important  personage.  We  deem 
it  our  duty,  therefore,  to  state,  that  Mr.  Cooper  did  succeed  in 
smuggling  an  indictment  against  us  through  a  Loco-Foco  Grand 
Jury  of  Otsego  county  sometime  in  February  last,  and  that  by 
arrangement  with  the  District  Attorney,  the  indictment  is  to  be 
tried  in  Otsego  county  at  the  September  Court.  Of  the  result  of 
this  trial  we  have  no  apprehensions.  By  general  consent  Mr. 
Cooper  is  admitted  to  be  the  most  wholesale  libeler  of  any  man  liv¬ 
ing,  and  it  will  be  difficult  to  find  a  jury  of  American  citizens  who 
will  attempt  to  muzzle  the  Press,  when  striving  to  correct  public 
opinion  abroad  in  relation  to  the  uncalled  for  abuse  which  Mr. 
Cooper  has  thought  proper  to  heap  upon  his  country  and  country¬ 
men,  and  indeed  everything  American.11 

1°  See  chapter  III  and  also  Chronology. 

11  Courier  and  Enquirer,  May  24,  1839. 
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The  editor  of  the  Otsego  Republican  complained  about 
the  location  of  the  Cooper  suits  for  libel.  He  was  writing 
under  the  impression  that  indictments  had  been  returned 
against  several  editors,  when  in  reality  only  the  one 
against  Webb  had  been  found. 

.  .  .  For  the  life  of  us,  we  can  see  no  good  reason — indeed,  no 
reason  at  all, — why  the  county  of  Otsego  should  be  compelled  to 
stand  all  the  burthen  of  Mr.  Cooper’s  lawsuits.  If  he  is  determined 
to  keep  up  a  course  of  incessant  litigation  with  the  press,  let  him 
go  into  those  counties  where  the  gentlemen  offending  reside . 12 

As  a  matter  of  fact,  several  of  the  cases  were  tried 
elsewhere.  The  Webb  case  itself  was  finally,  after  many 
postponements,  tried  at  Fonda  in  Montgomery  county. 
Webb  complained  bitterly  over  the  Supreme  Court’s 
granting  Cooper’s  application  for  a  change  of  venue. 
The  Greeley  case,  a  civil  action,  was  tried  at  Ballston; 
some  of  the  Weed  suits  were  brought  to  trial  in  Fonda. 

The  accompanying  comment  of  the  New  York  Gaz¬ 
ette ,  while  based  upon  misinformation  as  has  just  been 
pointed  out,  is  typical  of  the  reaction  of  the  editors  to 
the  situation: 

An  Awful  Contemplation  to  the  Friends  of  the  Human  Race — 
It  seems  by  an  article  in  the  Otsego  Republican  that  the  Grand 
Jury  of  that  county  has  indicted  Mr.  Webb  of  the  Courier  and 
Enquirer,  Mr.  Weed  of  the  Albany  Evening  Journal,  and  Mr.  E.  P. 
Pellet,  publisher  of  the  Chenango  Telegraph  for  libels  on  Mr.  Fen- 
imore  Cooper  ...  We  hope  the  Editor  of  the  Courier  and  En¬ 
quirer  will  get  home  from  England  in  time  enough  to  be  hanged, 
as  we  have  a  good  deal  of  respect  for  the  other  criminals,  who  will, 
we  suppose,  have  to  be  gibbeted  about  twice  apiece  unless  Mr. 
Webb  returns  time  enough  to  divide  the  punishment  with 
them  .  .  ,13 

The  Albany  Evening  Journal  for  September  14,  1839, 
printed  a  news  item  to  the  effect  that  the  trial  of  Colonel 


12  Otsego  Republican,  quoted  in  Albany  Evening  Journal,  June  24,  1839. 

13  New  York  Gazette,  quoted  in  Albany  Evening  Journal,  June  27,  1839. 
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Webb  had  been  postponed  for  one  year: 

The  trial  of  Col.  Webb  of  the  New  York  Courier  and  Enquirer, 
for  a  libel  upon  Effingham  Cooper,  has  been  put  off  till  September 
next  year.  The  Defendant’s  Counsel  urged  the  removal  of  the 
cause  to  the  Court  of  Sessions,  for  trial  in  October,  but  this  was 
opposed  by  the  Complainant’s  Counsel. 

In  the  Appendix  will  be  found  a  letter  from  Colonel 
Webb  to  the  readers  of  the  Courier  cmd  Enquirer  which 
was  written  from  Cooperstown,  whither  he  had  gone  for 
trial.  It  bears  the  date  of  September  13,  1839.  The 
editor  explained  the  details  of  the  postponement  of  his 
case  and  referred  not  only  to  the  second  indictment  but 
also  to  the  manner  in  which  it  had  been  obtained.  In 
addition,  he  reviewed  the  whole  case  in  detail,  beginning 
with  the  statement  that 

.  .  .  the  Press  of  the  United  States  with  unexampled  unanimity, 
republished  and  approved  of  the  review — all  party  feeling  was 
hushed  in  a  desire  to  defend  the  country  from  one  of  her  ungrate¬ 
ful  children.  .  . 

Webb  then  proceeded  to  point  out  the  insults  heaped 
upon  the  good  people  of  Cooperstown,  a  plea  made  more 
effective  by  reason  of  Webb’s  having  once  been  a  resi¬ 
dent  of  the  village.  When  he  ventured  upon  his  predic¬ 
tion  that  Cooper  would  “within  five  years,  abandon  the 
home  of  his  youth  and  seek  among  strangers  whom  he 
had  never  slandered,  the  quiet  and  retirement  of  which 
his  folly  and  egotism  have  deprived  him  in  the  place  of 
his  nativity,”14  Webb’s  prophecy  was  weakened  by  an 
error  in  his  facts.  James  Fenimore  Cooper  was  born, 
not  in  Cooperstown,  but  in  Burlington,  New  Jersey. 

In  this  letter  Webb  also  saw  fit  to  renew  his  assertions 
in  regard  to  Cooper’s  humble  birth.  While  it  is  true  that 
the  novelist  had  asked  the  legislature  to  change  the  form 
of  his  name,  the  request  had  been  made  in  order  to  per¬ 
petuate  the  family  name  of  his  mother — Fenimore.  The 
name  granted  him  was,  by  some  error,  the  hyphenated 

14  See  Appendix  I. 
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form,  making  it  legally  Fenimore-Cooper.  After  a  few 
years  the  novelist  discontinued  the  use  of  the  hyphen. 
It  was  not  to  be  expected  that  Cooper  would  or  could 
ignore  this  renewal  of  Webb’s  attack. 

While  the  matter  will  be  treated  in  more  detail  in  its 
proper  chronological  order,  it  should  be  noted  here  that 
Cooper  sought  at  five  different  times  to  procure  in  Otsego 
county  an  indictment  against  Webb  for  the  libels  con¬ 
tained  in  this  letter  (Appendix  I).  Excerpts  from  the 
affidavit  of  Cooper  were  made  public  by  Webb  a  year  and 
a  half  after  the  publication  of  this  letter.  The  text  of  the 
statement  said  to  have  been  made  by  Cooper  under  oath 
will  be  found  in  Appendix  E. 

A  summary  of  what  actually  happened  in  the  court¬ 
room  when  the  case  was  called  in  September,  1840,  will 
be  given  here.  It  is  based  on  the  report  published  in  the 
New  World  of  September  26,  1840.  Benjamin  was  par¬ 
ticularly  interested  because  copies  of  the  New  World  for 
August  29  and  September  5  had  figured  in  the  hearing. 
For  these  issues  Benjamin  had  prepared  elaborately  de¬ 
tailed  reviews  of  Cooper’s  novels,  Homeward  Bound  and 
Home  As  Found.  Excerpts  from  these  reviews  were  in¬ 
cluded  in  chapter  IV. 

An  issue  seems  to  have  been  made,  when  the  Court 
of  Oyer  and  Terminer  for  Otsego  county  convened,  over 
the  distribution  of  copies  of  this  New  World  article 
among  the  jurors  who  were  to  try  the  case.  When  a 
further  postponement  was  sought,  counsel  for  the  de¬ 
fendant  objected  on  the  score  that  this  was  the  second 
time  Webb  had  journeyed  to  Cooperstown  for  a  trial  on 
this  indictment.  Judge  Gridley,  who  was  presiding,  as¬ 
certained  that  “about  two-thirds”  of  the  jurors  had  re¬ 
ceived  copies  of  the  article,  that  “about  one-half”  had 
read  some  part  of  the  review,  and  that  “seven  out  of  the 
forty-eight”  had  read  the  whole  review.  The  Court  then 
unanimously  decided,  with  the  exception  of  Judge  Grid- 
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ley,  that  the  District  Attorney  should  either  proceed  with 
the  trial  or  grant  a  nolle  prosequi  in  the  case. 

In  handing  down  the  opinion  of  the  Court,  from  which 
Judge  Gridley  dissented,  Judge  Hiram  Kinne  said,  in 
part: 

An  author,  who  attains  celebrity  as  such,  gets  a  reputation 
which  becomes  a  sort  of  public  property,  in  which  his  fellow-citi¬ 
zens  take  a  lively  interest,  and  they  feel  any  unwarrantable  at¬ 
tack  upon  acutely;  yet  the  person  charged  with  having  assailed  it, 
has  rights  in  common  with  every  other  person  charged  with  having 
committed  a  crime. 

It  must  be  exceedingly  annoying  and  grinding  to  the  feelings 
of  any  man  who  has  the  least  fine  feeling,  to  have  an  indictment 
hanging  over  him.  In  this  case  the  defendant  has  a  long  time  re¬ 
mained  in  that  situation,  for  his  convenience,  and  by  mutual  agree¬ 
ment,  it  is  true;  but  yet  a  long  time  has  elapsed,  and  now  he  has 
come  here  a  long  distance,  at  a  large  expense,  to  traverse  this 
indictment;  and  in  order  that  perfect  justice  may  be  done  to  the 
people,  the  complainant  and  the  accused,  an  extra  number  of  jur¬ 
ors  have  been  summoned,  and  an  extra  expense  for  the  county 
thereby  incurred.  Now,  because  the  editor  of  a  public  newspaper 
in  the  city  of  New  York  chooses  to  make  certain  remarks  and  cer¬ 
tain  comments  in  his  paper,  and  send  them  into  this  county,  a  cir¬ 
cumstance  there  is  no  proof  to  show  was  by  the  defendant’s  pro¬ 
curement,  and  that  he  could  not  control,  shall  that  be  considered 
good  reason  for  keeping  this  indictment  hanging  over  him  until 
that  and  other  editors  shall  cease  to  extract  and  cease  to  comment? 
If  the  defendant  be  guilty  he  ought  to  be  punished — if  he  be  in¬ 
nocent  he  ought  to  be  allowed  to  make  his  innocence  appear.  I  am 
clearly  of  the  opinion  that  the  furtherance  of  even-handed  justice, 
requires  that  the  trial  be  moved  now,  or  that  a  nolle  prosequi  be 
entered  on  the  indictment,  and  the  defendant  be  discharged.15 

The  accompanying  letter,  written  to  his  son  from 
Cooperstown  on  September  18  by  the  novelist,  gives  his 
version  of  the  proceedings.  It  is  clear  enough  that  Webb’s 
counsel  secured  an  order  from  the  Chief  Justice  to  carry 
the  second  indictment  up  to  the  Supreme  Court  and  that 

]5  New  World,  September  26,  1840. 
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the  Prosecution  then  made  a  similar  application,  “with 
a  view  to  a  change  of  venue.”  While  the  report  in  the 
New  World  and  the  Cooper  letter  supplement  each  other, 
there  seems  to  he  confusion  on  one  point.  Cooper  assured 
his  son  that  it  was  on  the  second  indictment  that  the 
court  ruled  that  the  case  must  be  tried  or  a  nolle  -prosequi 
entered,  while  the  newspaper  report  gave  the  impression 
that  the  ruling  referred  to  the  first  indictment. 

While  Cooper  expressed  the  hope  that  the  case  might 
yet  be  tried  in  November,  it  did  not  actually  come  to  trial 
until  one  year  later— in  November,  1841.  The  applica¬ 
tion  for  a  change  of  venue  having  been  granted,  that 
trial— as  well  as  its  successors— took  place  at  Fonda  in 
Montgomery  county. 

My  dear  boy, 

I  did  not  intend  to  write  yon  so  soon,  but  your  dear  mother 
thinks  you  will  be  curious  to  know  what  has  been  done  in  the  cases 
of  Mr.  Webb.  There  have  been  no  trials,  both  indictments  being 
carried  up  to  the  Supreme  Court,  under  the  following  circum¬ 
stances. 

The  false  statement  of  the  New  World,  we  found,  had  been 
sent  to  every  juror,  or  to  all  but  eight,  and  these  eight  confessed 
that  they  had  not  been  to  any  postoffiee  since  the  publication.  More 
than  thirty  had  actually  received  them.  Hundreds  of  others  had 
been  sent  into  the  county,  and  we  were  told  the  Whigs  were  making 
the  question  a  party  question,  in  order  to  save  their  editor.  We 
found  moreover  that  the  County  Court  judges  shrunk  from  the 
question,  and  had  little  confidence  in  sentence,  in  the  event  of  a 
conviction.  The  counsel  for  the  prosecution,  therefore  advised  an 
application  to  the  Supreme  Court  to  stay  proceedings,  with  a  view 
to  take  the  trial  out  of  the  county.  This  I  opposed,  advising  Mr. 
Crippen  to  bring  on  the  last  indictment,  that  which  accused  me 
of  having  smuggled  the  first  bill  through  the  Grand  Jury  first. 
This  would  clear  the  other  indictment  up,  and  enable  us  to  ascer¬ 
tain  how  far  the  jury  was  impartial,  since  that  case  would  admit 
of  no  doubt. 

Mr.  Webb  resisted  this  course,  but  the  court  decided  that  we 
might  try  the  second  indictment  first.  They  then  asked  time  to 
prepare,  pretending  that  they  had  not  yet  got  ready  in  that  case. 
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This  was  granted  them.  This  morning  they  came  into  court  with 
an  order  from  the  Chief  Justice  to  carry  the  second  indictment 
up  to  the  Supreme  Court,  to  ascertain  if  it  were  libellous.  This 
gives  us  an  advantage  on  trial,  as  it  takes  the  matter  entirely  out 
of  the  hands  of  the  County  Court  Judges.  It  will  cause  a  delay 
of  some  months,  however.  Finding  ourselves  foiled  in  this  case, 
and  satisfied  a  fair  trial  could  not  be  had  in  this  village,  we  made 
a  similar  application  in  the  other  case,  with  a  view  to  change  the 
venue.  I  hope  Mr.  Webb  may  still  be  tried  on  both  indictments, 
in  November.  This  is  the  truth  and  you  must  disregard  all  other 
accounts.  I  ought  to  have  added  that  the  court  decided  that  we 
ought  to  try  the  second  indictment,  or  suffer  a  nolle  prosequi  to  be 
entered,  Judge  Gridley  differing  from  the  three  county  court 
judges.  But  this  was  a  minor  affair  and  does  not  affect  the  state 
of  the  case.  I  now  leave  your  sisters  to  finish  the  letter. — 

The  state  of  agitation  and  excitment  we  have  been  in  for 
the  last  three  days  is  truly  pitiable — and  all  owing  to  this  nasty 
trial — it  is  however  over  now  for  a  short  time,  and  we  can  breathe 
freely  again . Cally16 

Benjamin  had  dismissed  his  report  of  the  Webb  hear¬ 
ing  with  the  observation  that  Cooper  was  “disposed  to 
get  up  a  new  row”  about  the  New  World  review  in  which 
Benjamin  was  evidently  still  taking  great  pride: 

It  is  evident  from  these  proceedings  that  Mr.  Cooper  begins 
to  grow  less  sanguine  of  his  success  in  these  Quixotic  suits.  As  for 
the  review  in  the  New  World,  about  which  he  is  disposed  to  get  up 
a  new  row,  we  appeal  to  any  candid  man  if  we  do  not  justify  our 
comments  by  our  quotations  from  “Home  As  Found.”17 

The  succeeding  issue  of  the  New  World  contained  an 
open  letter  addressed  “To  the  Famous  Litigant”  and 
signed  “ Your  most  defensive  DEFENDANTS.”  The  lat¬ 
ter  term  included  Messrs.  Webb,  Stone,18  Weed,19  and 
Benjamin.20  The  text  of  the  article,  presumably  written 

16  Cooper.  Correspondence,  vol.  ii,  pp.  419-421. 

17  New  World,  September  26,  1840. 

18  See  chapter  IV. 

is  See  chapter  VI. 

20  See  chapter  IV. 
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by  Benjamin,  will  be  found  in  Appendix  H.  Cooper  is 
frequently  addressed  as  “Irascible  sir.”  This  article 
should  be  read  at  this  point  in  this  discussion  since  it 
bears  directly  upon  the  incidents  of  the  Webb  trial  at 
Cooperstown— - the  application  for  the  change  of  venue, 
the  opinion  of  Judge  Kinne  and  the  circulation  among  the 
jurors  of  copies  of  the  New  World  reviews  of  Cooper’s 
novels.  On  the  matter  of  seeking  and  pressing  indict¬ 
ments,  Benjamin  was  nearer  the  truth  than  he  knew  when 
he  wrote:  “Your  name  will  be  as  great  in  the  books  of 
law  as  in  the  books  of  fiction.”21 

On  a  plea  of  “want  of  time  to  be  in  readiness,”  Webb 
secured  still  another  postponement  of  the  case,  accord¬ 
ing  to  a  letter  which  Cooper  wrote  to  his  son  in  Novem¬ 
ber,  1840.  “He  cannot  escape,  however,”  he  added,  “not¬ 
withstanding  his  manoeuvres,  but  will  eventually  be  pun¬ 
ished.  .  .”22 

In  March,  1841,  the  matter  of  Cooper’s  attempts  to 
obtain  indictments  against  editors  of  various  newspapers 
received  a  thorough  airing.  This,  it  should  be  recalled,  is 
coincident  with  Cooper’s  collection  of  the  judgment 
awarded  him  against  Barber,  formerly  editor  of  the  Ot¬ 
sego  Republican.  At  that  time  Webb  had  printed  in  his 
newspaper  a  letter  addressed  by  Barber  directly  to 
Cooper.  In  the  concluding  paragraph,  Barber  referred  di¬ 
rectly  to  Cooper’s  failure  to  procure  indictments  “in  sim¬ 
ilar  applications  for  the  last  nine  months.”23  In  his  reply, 
to  which  the  Evening  Post  gave  space,  Cooper  wrote: 

.  .  .  He  intimates  that  I  have  frequently  endeavored  to  indict  him 
for  libels.  I  have  never  attempted  to  indict  Mr.  Barber  for  a  libel, 
or  for  anything  else.24 

21  See  chapter  VIII. 

22  Cooper.  Correspondence,  vol.  ii,  p.  435. 

23  See  Appendix  C. 

24  See  Appendix  D. 
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Webb,  writing  in  bis  own  paper,  the  Courier  and  En¬ 
quirer.  for  April  14.  1S41.  pointed  out  that  Barber  “evi¬ 
dently  alluded  to  Mr.  Cooper's  attempts  to  get  indict¬ 
ment*  against  the  Editors  of  the  Press  generally,  who 
have  ventured  to  review  his  Boobs."  Thereupon.  Webb 
quoted  from  an  affidavit  of  Cooper  in  which  he  swore 
that  at  five  different  times  he  had  complained  to  Grand 
Juries  of  the  County  of  Otsego  in  regard  to  the  letter 
which  Webb  had  published  in  the  Conner  and  Enquirer 
of  September  13,  1839  (Appendix  I).  "On  each  of  the 
said  occasions."  according  to  the  affidavit,  “the  Grand 
Jury  refused  to  find  a  Bill.”25 

Two  years  later  in  the  Tompkins  Volunteer,  Cooper 
expressed  his  conviction  thus.  "Indictments  are  the  best 
cures  for  such  diseases,  and  to  these,  when  the  public  mind 
is  brought  around  to  a  healthful  state,  I  may  yet  resort.” 

*As  a  matter  of  fact,  however,  Cooper  did  not  seek 
other  indictments  after  the  Webb  cases  had  been  disposed 
of.  Weed,  commenting  in  his  autobiography  on  the  Webb 
case,  wrote.  “Satisfied  with  this  experience.  Mr.  Cooper 
procured  no  more  indictments,  but  thenceforward  pre¬ 
ferred  the  civil  to  the  criminal  side  of  the  calendar.” 

Other  portions  of  the  Webb  article  touch  upon  the 
Three  Mile  Point  controversy,  the  Naval  History, 
Cooper's  position,  and  the  humble  ancestry  of  the  man 
who.  under  the  name  of  Effingham,  had  made  “ridiculous 
attempts  to  impress  upon  the  people  of  Europe  the  idea 
of  his  being  nobly  bom.”  and  lastly  the  indictments  which 
Cooper  had  procured  against  J.  Watson  Webb.  26 

As  was  to  be  expected,  approving  comment  was  forth¬ 
coming  from  Benjamin.  It  will  be  recalled  that  Benjamin 
had  said  that  he  was  sued  for  a  libel  only  after  Cooper 
had  made  an  unsuccessful  effort  to  have  him  indicted 

—5  See  AppsaS2_  E. 

2*  Ccwrier  cxd  Emgiarer,  AprS  14.  1841  '  Appendix  E). 
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by  a  Grand  Jury.  Benjamin  expressed  regret  that  he 
could  not  reprint  the  Webb  article  and  concluded  with 
the  following  comment : 

It  appears  from  this  statement — the  correctness  of  which  can¬ 
not  be  doubted — that  an  individual  by  the  name  of  Cooper,  James 
Fenimore  Cooper,  has  repeatedly  and  vainly  attempted  to  procure 
indictments  against  editors  in  his  native  county  of  Otsego.  This 
individual  should  be  caught  and  caged — he  is  evidently  rabid.  If 
suffered  to  run  at  large  he  may  bite  somebody  and  inflict  him  with 
a  mania  for  commencing  libel  suits.27 

Both  the  Webb  indictment  and  one  of  the  Weed  cases 
came  to  trial  at  Fonda  in  November,  1841.  To  illustrate 
again  the  interdependence  of  the  libel  suits  brought  by 
Cooper,  it  should  be  pointed  out  that  a  letter  which  Weed 
wrote  about  the  three  cases  then  on  the  docket  of  the 
Circuit  Court  was  the  one  for  which  both  Weed  of  the 
Albany  Journal  and  Horace  Greeley  of  the  New  York 
Tribune  were  sued.  Weed’s  comment  on  the  Webb  case 
contained  the  following  sentence:  “This  experiment .  .  ., 
I  predict,  will  cure  the  ‘handsome  Mr.  Effingham’  of  his 
monomania  for  libels.”28 

Of  Webb’s  reports  of  Ms  own  trial,  the  first  is  cMefly 
concerned  with  the  change  of  venue  granted  in  Septem¬ 
ber,  1840,  by  the  Supreme  Court.  After  discussing  the 
infringement  of  the  rights  of  the  person  under  indict¬ 
ment,  Webb  hastened  to  add,  “I  do  not  impugn  the  mo¬ 
tives  of  the  Court.”29 

The  text  of  the  offending  article  of  Webb  has  been 
included  at  the  opening  of  this  chapter.  The  six  para¬ 
graphs  ending  with  the  words  “.  .  .  anything  but  a 

reputable,  useful,  or  even  harmless  citizen”  were  “counted 
upon”  in  the  indictment.  It  should  be  noted  that  Webb, 


27  New  World,  April  17,  1841. 

28  New  York  Tribune,  November  20,  1841. 

29  See  Appendix  L. 
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in  his  report  of  the  trial,  saw  fit  to  republish,  in  the 
Courier  and  Enquirer  of  November  23,  1841,  the  entire 
passage  which  Cooper  had  made  the  basis  of  his  legal 
complaint.  The  review  had  originally  been  published 
three  years  earlier — on  November  22,  1838. 

The  trial  was  held  at  the  November  term,  1841,  of 
the  Montgomery  Circuit,  the  Hon.  John  Willard  presid¬ 
ing,  the  case  being  called  on  November  17.  After  the 
Court  had  denied  Mr.  J.  Fenimore  Cooper’s  application 
for  permission  to  try  the  case  for  the  People,  Richard 
F.  Cooper  opened  the  case.  Counsel  for  the  defendant 
admitted  that  the  alleged  libel  was  written  and  published 
by  Webb,  and  the  prosecution  admitted  that  J.  Fenimore 
Cooper  was  the  author  of  Homeward  Bound,  Home  As 
Found,  and  Gleanings  in  Europe — England,  by  an  Amer¬ 
ican.  Witnesses  testified  that  extra  copies  of  the  Courier 
and  Enquirer,  containing  the  alleged  libel,  and  also  copies 
of  the  issue  of  September  13,  1839,  (q.  v.  in  Appendix) 
had  been  sent  to  villagers  of  Cooperstown.  The  Court 
announced  that  the  case  would  be  submitted  to  a  jury 
and  further  that  the  Defence  would  not  be  permitted  to 
go  into  any  examination  of  witnesses,  “but  be  confined 
exclusively  to  the  works  admitted  to  be  the  productions 
of  Mr.  Cooper.” 

One  of  the  features  of  the  trial  was  the  reading  in 
the  courtroom  of  the  two  novels,  Homeward  Bound  and 
Home  As  Found,  in  their  entirety,  Mr.  Ambrose  Jordan 
occupying  eleven  hours  in  the  task.  Mr.  Cooper  absented 
himself  from  the  courtroom  during  the  reading.  When 
it  came  time  for  the  summing  up  of  the  Prosecution, 
Richard  Cooper  occupied  ten  hours  in  reading  from  and 
commenting  on  the  same  novels.  When  one  thinks  of 
twenty-one  hours  devoted  to  the  reading  of  these  two 
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novels,  one  can  appreciate  the  comment  made  by  Park 
Benjamin  in  the  New  World  on  the  incident: 

Reading  of  “HOME  AS  FOUND"  by  Jordan 

Can  the  reader,  calmly  reflecting  on  the  above,  imagine  a  more 
grievous  torture  than  that  to  which  the  Court  and  Jury  were  sub¬ 
jected  during  the  reading  of  Mr.  Cooper’s  stupid  and  slanderous 
trash?  .  .  .  For  our  part  we  consider  that  a  verdict  of  a  few 
hundred  dollars  is  a  light  punishment  in  comparison  with  so  fright¬ 
ful  an  infliction.  It  is  hard  enough  to  be  compelled  to  look  into  one 
of  Cooper’s  late  novels  in  the  solitude  of  one’s  library,  when  the 
tedium  of  the  labor  can  be  relieved  by  an  occasional  dip  into  Cal¬ 
vin’s  Institutes — but  to  be  forced  to  sit  and  hear  them  read! — Oh, 
it  was  too  much — five  jurymen  are  supposed  to  have  been  carried 
out  fainting.30 

Judge  Willard,  in  his  charge  to  the  jury,  commented 
upon  the  rarity  of  indictments  for  libel,  pointing  out 
that  the  law  admits  such  prosecution  on  the  ground  that 
such  oifences  may  lead  to  a  breach  of  the  peace.  He  con¬ 
tinued  : 

.  .  .  this  case  is  one  of  very  general  importance,  because  your  de¬ 
cision  will  establish  to  a  certain  extent,  the  rights  both  of  Editors 
and  Reviewers  and  of  Authors.  The  liberty  of  the  Press  and  the 
welfare  of  the  community,  require  that  the  greatest  possible  lati¬ 
tude  should  be  given  to  criticism  not  incompatible  with  the  rights  of 
Authors;  but  they  too  have  rights  which  it  is  your  duty  to  pro¬ 
tect.  .  .  . 

.  .  .  our  Legislature  .  .  .  have  passed  a  Law  to  prevent  all 
interference  on  the  part  of  the  Judge  and  to  authorize  the  truth  to 
be  given  in  evidence  when  published  with  good  intentions.  .  .  I  may 
not  direct  you  on  any  point  of  Law;  though  it  is  my  duty  when 
called  upon,  to  advise  you.  In  all  criminal  cases,  the  Court  acts 
only  as  an  auxilliary  to  the  Jury;  .  .  .  while  in  civil  cases,  the 
Court  is  the  sole  judge  of  the  Law. 

Another  considerable  portion  of  the  Judge’s  charge 
to  the  jury  was  devoted  to  a  discussion  of  the  principle  of 
privilege.  The  important  question,  he  told  the  jury,  was 
this :  “Has  he  or  has  he  not  confined  himself  in  this  Re- 


30  New  World,  November  27,  1841. 
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view,  to  the  Author,  and  not  traveled  beyond  the  record 
to  assail  the  private  character  of  the  man?”sl 

After  four  hours  of  deliberation  the  jury  reported 
that  it  had  not  yet  agreed  upon  a  verdict.  A  similar  re¬ 
port  made  two  hours  and  a  half  later  led  to  the  dis¬ 
charge  of  the  jury.  Webb  reported  the  foreman  of  the 
jury  as  making  the  following  statement: 

“ELEVEN  of  us  agreed  upon  a  verdict  in  favor  of  the  DE¬ 
FENDANT  in  five  minutes  after  we  first  retired — the  ONE  who 
refuses  to  agree  with  us  is  a  very  obstinate  fellow  and  would  not 
agree  if  we  were  kept  out  two  weeks  !”32 

This  account  of  the  incidents  of  the  first  trial  of  Webb 
has  been  summarized  from  the  account  published  in  the 
Courier  and  Enquirer.  It  differs  in  no  essential  details 
from  the  meager  record  in  the  Oyer  and  Terminer  Court 
minutes  for  1838-1850,  as  kept  on  file  in  the  office  of  the 
Clerk  of  the  Court  of  Montgomery  county,  New  York. 
The  concluding  paragraphs  of  Webb’s  report  of  his  own 
trial  are  here  included.  The  text  of  the  charge  of  Judge 
Willard  to  the  jury  may  be  found  in  Appendix  J.  It 
should  be  noted  that  Webb  cherished  the  vain  hope  that 
Cooper  would  “abandon  the  further  prosecution  of  the 
indictment”  :33 

.  .  .  Thus  terminated  this  abortive  attempt  to  whitewash  J.  Fen- 
nimore  Cooper  through  the  means  of  an  indictment  in  behalf  of 
the  People. 

We  have  now  given  a  full  and  faithful  report  of  this  important 
trial.  Important  not  as  regards  ourselves  so  much  as  the  public 
at  large.  We  have  thought,  erroneously  perhaps,  that  the  ques¬ 
tions  involved  in  this  trial,  were  of  general  interest.  We  looked 
upon  it  as  an  attempt  to  muzzle  the  Press  through  the  agency  of 
a  grand  jury,  criminal  prosecutions,  and  the  use  of  the  people’s 
name.  That  the  complainant  sought  thus  to  pamper  to  a  morbid 
appetite  for  notoriety,  was  apparent  to  everybody;  and  we  freely 
admit,  that  although  we  feel  the  most  sovereign  contempt  for  Mr.  J. 


31  See  Appendix  J. 

82  Courier  and  Enquirer,  November  23,  1.841. 
33  Ibid.,  November  23,  1841. 
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Fennimore  Cooper,  and  have  experienced  a  strong  desire  to  ex¬ 
hibit  him  to  the  world  in  his  true  colors,  we  might  have  submitted 
to  a  verdict  by  default  rather  than  incur  the  heavy  expenses  and 
the  labor  and  loss  of  time  which  this  long  pending  indictment  has 
cost  us,  if  we  had  not  been  actuated  by  other  and  higher  motives. 

Mr.  Cooper  has,  as  we  believe,  vilely  traduced  his  country  and 
his  countrymen.  As  the  conductor  of  an  independent  press,  and 
without  the  slightest  malice  towards  Mr.  Cooper,  we  reviewed  his 
works  with  the  frankness  and  severity  they  so  richly  merited.  For 
this  we  were  indicted  by  a  grand  jury  of  Otsego.  A  great  and 
vital  principle  was  necessarily  involved  in  the  issue.  A  question 
was  thus  gravely  presented  for  the  decision  of  an  American  jury, 
involving  the  Liberty  of  the  Press,  and  its  right  to  speak  of  auth¬ 
ors  and  their  works  with  the  same  freedom  that  they  have  ever 
been  spoken  of  in  every  other  civilized  country.  From  the  moment 
that  this  issue  was  presented,  we  thought  that  we  had  a  duty  to 
discharge  to  the  Press  and  to  the  country  at  large,  from  which 
we  could  not  with  honor,  shrink.  That  duty  we  have  discharged 
to  the  best  of  our  ability;  and  the  result  we  this  day  lay  before  the 
public. 

Of  the  report  of  the  trial,  we  can  only  say  that  we  have 
aimed  to  make  it  perfect.  Upon  Judge  Willard’s  charge  in  par¬ 
ticular,  we  have  bestowed  great  care;  believing  as  we  do,  that  it 
was  an  honest  and  enlightened  exposition  of  the  Law  of  Libel, 
and  the  respective  rights  of  Authors  and  Reviewers.  We  have 
not  had  time  to  submit  it  to  him  for  revision,  but  shall  do  so  by 
this  day’s  mail;  and  if  he  should  think  proper  to  point  out  any 
errors  in  our  report,  or  furnish  for  publication  a  copy  from  his 
own  minutes,  we  shall  promptly  lay  it  before  the  public. 

Of  Mr.  Cooper  we  will  merely  say,  that  our  belief  is,  he  will 
now  abandon  the  further  prosecution  of  the  indictment. 

While  the  jury  was  deliberating  during  the  trial  of 
Webb  on  the  first  indictment,  the  defendant  made  an 
overture  to  Cooper  for  a  settlement  of  the  second  indict¬ 
ment.34  The  outcome  was  a  retraction  which  was  pub¬ 
lished  by  Webb  in  the  Courier  and  Enquirer.  The  ac¬ 
companying  document  comprises  Webb’s  announcement 
of  his  retraction,  and  the  retraction  itself  in  the  form  of 
a  letter.35  The  offensive  article  of  May  24,  1839,  upon 

34  Cooper.  Correspondence,  vol.  ii,  pp.  458-460.  (Appendix  K). 

35  Courier  and  Enquirer,  November  20,  1841. 
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which  the  second  indictment  had  been  based,  has  already 
been  included  in  this  chapter  (q.  v.). 

THE  SECOND  INDICTMENT 
Our  readers  are  not  generally  aware,  that  Mr.  J.  Fennimore 
Cooper  had  procured  two  indictments  against  us  for  alleged  libel. 
The  first  was  found  in  February,  1839 — the  second  in  the  follow¬ 
ing  June. — To  the  second  we  offered  to  plead  guilty,  in  September, 
1840,  at  the  Otsego  Circuit,  if  the  Prosecution  would  proceed  to 
trial  on  the  indictment  first  found.  This  proposition  was  refused, 
and  both  indictments  were  carried  into  the  Montgomery  Circuit. 

After  the  trial  of  the  first  indictment  which  we  report  this 
morning,  and  which  involves  the  only  material  question  at  issue, 
the  second  was  settled  by  the  District  Attorney  entering  a  nolle 
prosequi  upon  our  addressing  him  the  following  letter. 

Fonda,  Montgomery  County, 

Friday,  P.  M.,  Nov.  19,  1841 
To  Schuyler  Crippin,  Esq.,  District  Attorney  of 
Otsego  County: — 

Sir — Having  just  closed  the  trial  commenced  on  Wednesday 
A.M.  on  the  original  indictment  found  against  me  by  the  Grand 
Jury  of  Otsego  county  for  a  libel  on  J.  Fennimore  Cooper  in  a  re¬ 
view  of  “Home  as  Found,”  and  the  Jury  not  having  yet  returned 
a  verdict  either  in  my  behalf  or  against  me,  I  am  prepared  to  make 
an  overture  for  the  settlement  of  the  second  indictment.  The  indict¬ 
ment  referred  to,  now  pending,  is  based  upon  an  article  in  the 
Courier  &  Enquirer,  announcing  that  the  indictment  just  tried  had 
been  found  in  Otsego  county,  and  is  as  follows: 

[Here  followed  the  text  of  the  article  alluded  to]38 
I  am  now  satisfied  that  I  was  in  error  in  regard  to  the  man¬ 
ner  in  which  that  indictment  was  procured.  The  whole  article  was 
hastily  written;  and  in  speaking  of  Mr.  Cooper  as  being  “the  most 
wholesale  libeller  of  any  man  living,”  I  had  in  my  mind  and  in¬ 
tended  to  be  understood,  as  only  characterising  some  of  his  pub¬ 
lished  works  in  relation  to  his  countrymen; — and  under  the  pe¬ 
culiar  circumstances  in  which  the  parties  still  remain  in  relation 
to  the  first  indictment — and  which  are  to  remain  unaffected  by 


36  See  earlier  part  of  this  chapter. 
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this  communication — I  agree  that  the  publication  of  this  letter  in 
the  Courier  &  Enquirer,  shall  be  considered  as  canceling  the  entire 
article. 

Very  respectfully, 

Your  obedient  servant, 

J.  Watson  Webb. 

In  his  comment  on  the  outcome  of  the  Webb  trial, 
Greeley  insisted  that  Cooper  had  been  the  aggressor  in 
attacks  upon  both  the  American  people  and  upon  the 
Press,  and  as  such,  he  should  not  have  been  the  first  to 
resort  to  the  law  for  protection.  “Mr.  Cooper  must  either 
cease  to  defame  others,”  he  wrote,  “or  to  present  so  ten¬ 
der  a  cuticle  as  a  mark  of  castigation.” 

Greeley  interpreted  the  disagreement  of  the  jury  as 
amounting  to  “a  triumphant  acquittal”  for  Webb,  whom 
he  granted  to  be  the  “greatest  sinner  of  the  lot.”37  Not 
until  the  case  was  tried  for  the  third  time  did  Webb 
actually  experience  an  acquittal,  triumphant  or  other¬ 
wise. 

In  the  minds  of  Cooper’s  biographers,  there  seems 
to  have  been  considerable  uncertainty  in  regard  to  the 
final  outcome  of  the  indictment  against  Webb  for  a  libel 
upon  Cooper.  The  late  Professor  Lounsbury  wrote: 

.  .  .  The  indictment  was  still  pressed.  A  second  trial  took 

place  at  Cooperstown  in  June,  1843.  Again  the  jury  disagreed. 
A  third  trial  is  reported  to  have  taken  place  and  to  have  resulted 
in  the  acquittal  of  Webb;  but  I  find  no  account  of  it  in  the 
newspapers  to  which  I  have  had  access.38 

Mr.  Clymer  believed  that  the  case  was  dismissed 
after  the  second  disagreement  of  the  jury  trying  the  case. 
He  wrote : 

The  case,  which  was  tried  twice,  and  during  which  Home  As 
Found  was  read  as  evidence,  was  finally  dismissed  in  1843  on 
account  of  the  second  disagreement  of  the  jury.39 

37  New  York  Tribune,  November  23,  1841. 

38  Lounsbury.  James  Fenimore  Cooper,  p.  190. 

39  Clymer.  J.  Fenimore  Cooper,  p.  99. 
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After  the  jury  had  disagreed  in  the  trial  of  Novem¬ 
ber,  1841,  Webb  himself  reported  the  Court  as  announc¬ 
ing  “that  the  .  .  .  cause  must  go  over  to  the  next  Cir¬ 

cuit,  which  will  be  in  May — 1842.” 

The  following  information  was  taken  directly  from 
the  court  records  and  furnished  to  the  writer,  at  her 
request,  by  the  Clerk  of  the  Court  of  Montgomery  county, 
New  York.  The  case  of  The  People  vs.  James  Watson 
Webb :  Indictment  for  Libel  was  tried,  in  all,  three  times. 
The  jury  disagreed  twice — in  November,  1841,  and  again 
on  May  10,  1843.  The  two  following  entries  were  taken 
directly  from  the  Oyer  and  Terminer  Court  Minutes, 
1838-1850: 

Friday  morning,  Nov.  19th,  1841.  Court  met  pursuemt  to 
adjurnment,  after  the  argument  being  finished,  the  Judge  charged 
the  Jury,  the  Jury  retired  under  the  care  of  a  constable  Sworn 
for  that  purpose.  The  Jury  returned  into  court  upon  being  called 
Say  that  they  Cannot  agree  on  a  Verdict  upon  which  the  court 
discharged  the  Jury. 

(Gave  a  copy  to  R.  Cooper) 

May  10,  1843.  Court  met  pursuant  to  adjournment  after  ar¬ 
gument  of  counsell  his  honor  Judge  Willard  charges  the  Jury, 
the  Jury  retired  under  charge  of  a  constable  Sworn  for  that 
purpose,  the  Jury  after  deliberating  returned  into  Court  and  in¬ 
formed  the  court  that  they  could  not  agree  on  a  Verdict,  the 
Judge  discharged  the  Jury. 

The  full  entry  from  the  Circuit  Court  Minutes,  1838- 
1845,  is  presented  herewith  in  support  of  the  statement 
that  Webb,  at  the  third  trial  of  the  case,  was  actually 
acquitted  on  the  charge  of  criminal  libel  upon  Cooper. 
The  offending  article  was  published  on  November  22, 
1838;  the  indictment  was  returned  by  the  Grand  Jury 
in  February,  1839;  the  case  was  tried  for  the  first  time 
in  November,  1841,  and  for  the  second  time  in  May, 
1843 ;  acquittal  was  not  forthcoming  until  November  23, 
1843 — five  years  and  one  day  after  the  editor  of  the 
Courier  and  Enquirer  had  paid  his  compliments  to  the 
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novel  Home  As  Found  and  its  author,  J.  Fenimore 
Cooper. 

The  following  was  furnished  the  writer  as  an  exact 
copy  of  the  transcript  from  the  court  record : 


November  Circuit  1843 


vs 

James  Watson  Webb 


Noah  Yale, 
Abram  Vedder. 


The  People  S.  Crippen  Esq.  District  attorney 

(Libel) 

L.  J.  Walworth  Esquire  atty 
On  Motion  of  Mr.  Bown  Esq.  of  counsel  for  the  People.  Or¬ 
dered  that  a  Jury  be  empannelled  in  this  cause  and  that  the  par- 
ties  proceed  to  Trial.  The  following  jurors  having  been  duly 
Summoned  appeared  were  openly  drawn  and  sworn  to  wit: 

Peter  Hose,  John  J.  Myers,  John  I.  H.  Snell, 

Cornelius  M.  Lane,  Christopher  Suits,  John  Brodt. 

John  C.  Veeder,  George  Nestell, 

Henry  P.  Voorhees,  James  Bromfield, 

The  Peoples  Testimony  admitted  &c. 

John  Talmage  discharged  on  account  of  being  Sick  and  John  C. 
Veeder  drawn  and  Substituted  in  his  place,  and  was  Sworn  as 
a  Juror.  The  Court  adjourned  tomorrow  morning  at  9  o’clock, 
Nov.  23d.,  1843.  Court  met  pursuant  to  adjournment.  The  Court 
charged  the  Jury  upon  which  the  Jury  retired  under  charge  of 
a  Constable  Sworn  for  that  purpose,  having  agreed  upon  their 
Verdict  being  called  Say  they  find  the  Defendant  not  guilty. 

The  Court  Ordered  that  the  Sheriff  of  the  County  of  Mont¬ 
gomery  to  make  and  provide  Sutible  place  for  the  jury  to  be  to¬ 
gether  during  the  progress  of  the  above  Trial,  and  also  to  provide 
for  Lodging  &  board  for  the  Same,  and  also  ordered  four  Consta¬ 
bles  to  take  charge  and  attend  said  Jury  while  ingaged  in  the  above 
Cause,  and  the  expences  to  be  paid  out  of  the  Treasury  of  the 
County. 

Recorded  in  Circuit  Court  Minutes,  1838-1845 


The  following  resume  of  the  trial  at  which  Webb  was 
acquitted  on  the  charge  of  having  libeled  Cooper  was 
published  in  the  Courier  and  Enquirer  two  days  after 
the  close  of  the  trial.40  It  should  be  noted  that  the  case 
had  been  sent  to  the  Supreme  Court  from  the  county  of 
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Otsego  to  the  county  of  Montgomery.  The  case  was  tried 
before  Judge  Willard. 

The  People  vs.  Webb. — Our  third  trial  on  an  indictment  found  in 
Otsego  County  in  1839,  for  an  alleged  Libel  on  James  Fenni- 
more  Cooper  in  a  review  of  his  “Home  As  Found”  in  November, 
1838,  was  tried  at  the  Montgomery  Circuit,  on  Tuesday  and 
Wednesday.  The  Circuit  Judge  (Willard)  forced  us  to  proceed 
to  trial  before  the  arrival  of  one  of  our  counsel,  the  Hon.  Mark 
H.  Sibley;  refused  to  permit  us  to  be  heard  in  person  unless 
we  proceeded  without  the  aid  of  our  other  counsel,  J.  A.  Spencer, 
Esq.,  ruled  out  the  Books  reviewed;  and  not  only  charged  the 
Jury  to  convict,  but  absolutely  pettifogged  the  cause  against  us; 
yet  notwithstanding  this  unheard  of  proceeding,  the  Jury,  after 
an  absence  of  seventeen  minutes,  only  ten  of  which  were  spent  in 
the  Jury  Room,  returned  a  verdict  of  NOT  GUILTY!! 

Individually,  we  of  course,  rejoice  in  thus  getting  rid  of  a 
shameful  persecution  which  has  cost  us  ONE  THOUSAND  DOL¬ 
LARS;  but  we  have  always  looked  upon  this  question  as  one 
directly  involving  the  Liberty  of  the  Press,  and  the  triumph  we 
have  achieved  we  estimate  as  one  in  which  the  entire  Press  of 
the  United  States  is  deeply  interested;  and  we  cannot  doubt  they 
will  rejoice  with  us  in  the  gratifying  result  of  a  prosecution, 
which,  although  personal  as  regards  us,  is  of  such  momentous 
importance  to  the  whole  press. 

We  shall  publish  a  full  report  of  the  trial  on  Monday. 

As  promised,  the  Monday  issue41  contained  a  detailed 
report  of  the  trial  which  filled  more  than  three  columns, 
adhering  in  its  general  outlines  to  the  points  made  in 
the  news  story  just  quoted.  It  will  be  recalled  that  the 
novels  Homeward  Bound  and  Home  As  Found  were  read 
aloud  in  the  courtroom  during  the  course  of  the  first  trial 
of  Webb  on  his  indictment.  It  should  be  noted  here  that 
Judge  Willard  ruled  out  the  reading  of  the  books  in  both 
the  second  and  the  third  trials  of  the  case,  in  spite  of 
the  fact  that  the  issue  was  whether  or  not  “the  review 
traveled  beyond  the  scope  of  a  literary  review  and  assailed 
Mr.  Cooper  as  a  man  and  a  citizen.” 


41  Courier  and  Enquirer,  November  27.  1843. 
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Mr.  Spencer — Will  your  honor  repeat  to  the  jury  precisely  what 
is  the  question  on  which  they  are  to  decide?  You  can  probably 
do  it  without  trouble  as  I  observed  it  was  read  from  your  written 
notes? 

Judge  Willard — Certainly.  The  question  is  whether  the  alleged 
libel  is  a  mere  deduction  from  the  author's  works,  as  set  forth  in 
the  Review,  or  an  attack  upon  his  character  aside  from  his  author¬ 
ship,  and  not  fairly  deducible  from  the  books.*2 

Nearly  as  much  space  on  another  page  was  devoted 
to  the  text  of  Judge  Willard’s  charge  to  the  jury.  On  the 
subject  of  the  charge,  Webb  made  the  following  com¬ 
ment:43 

At  two  P.M.  on  Wednesday,  Judge  Willard  commenced  his 
charge  to  the  Jury,  which  occupied  just  fifty-eight  minutes  in  its 
delivery,  and  which  our  associate,  Mr.  Raymond,  one  of  the  very 
best  reporters  in  the  country,  has  reported  verbatim.  From  cour¬ 
tesy  and  in  obedience  to  custom,  we  denominate  this  a  charge, 
and  yet  we  may  say  without  fear  of  contradiction,  that  a  more 
disgraceful  one-sided,  petty  fogging  summing  up,  to  procure  a 
verdict,  has  never  been  heard  from  any  bench  in  our  State. 

We  respect  our  Judiciary;  and  yet  the  cause  of  truth  and 
regard  for  the  faithful  administration  of  justice  in  our  State, 
compels  us  to  characterise  this  charge  as  eminently  disgraceful 
to  the  bench  and  richly  meriting  impeachment. 

Reverting  to  the  subject  of  the  novel  Home  As  Found 
and  to  the  three  trials  on  his  indictment,  Webb  wrote : 

Of  Mr.  Cooper  we  desire  to  say  but  little.  At  all  times  and 
on  all  suitable  occasions  since  the  appearance  of  his  “Home  As 
Found,”  we  have  described  that  work  as  grossly  libellous  upon 
our  people,  their  manners  and  their  customs;  and  of  its  author, 
as  the  most  wholesale  slanderer  of  our  people  of  any  man  living. 
This  is  our  deliberate  opinion  at  this  time;  and  this  opinion  we 
now  repeat,  in  the  well  grounded  conviction,  that  there  cannot  be 
found  in  the  United  States  twelve  honest  men  who  will  not  agree 
with,  and  justify  us,  in  holding  up  to  the  merited  scorn  and  con¬ 
tempt  of  his  countrymen,  one  who  has  thus  wantonly  and  reck¬ 
lessly  traduced  them.  Of  Mr.  Cooper  except  as  an  author,  we 

42  Courier  and  Enquirer,  November  27,  1843. 

43  Ibid. 
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did  not  speak  in  our  review,  nor  have  we  ever  spoken  of  him  ex¬ 
cept  in  terms  of  praise  when  speaking  of  his  talent,  and  of 
contempt  when  alluding  to  the  vanity  and  egotism  which  in  our 
opinion,  prompted  his  libels  upon  his  countrymen  and  his  fair 
country  women.  In  the  discharge  of  his  duties  as  a  private  citi¬ 
zen,  he  may  be,  and  is,  for  aught  we  know  to  the  contrary,  worthy 
of  all  praise;  but  as  a  citizen  describing  his  countrymen,  and  their 
manners,  and  customs,  in  “Home  As  Found”;  he  is  a  disgrace  to 
the  very  name  of  American,  and  richly  merits  the  scorn  and 
contempt  of  all  who  feel  as  Americans  should,  in  relation  to  our 
social  character.  .  .  . 

.  .  .  In  this  crusade  he  has  exhibited  no  inconsiderable 

talent,  untiring  energy,  and  a  perseverance  worthy  of  a  better 
cause.  He  has  too,  been  countenanced  by  the  Judiciary  of  our 
State,  to  an  extent  as  alarming  to  the  liberties  of  the  Press  as  it 
is  at  war  with  the  best  interests  of  the  people;  and  it  was  from 
a  deep  conviction  of  what  we  owed  to  the  Press  and  the  country, 
that  we  have  fought  him  from  court  to  court  and  from  county 
to  county,  through  five  long  years  of  malicious  persecution  in  the 
name  of  the  people,  and  at  an  expense  of  more  than  a  thousand 
dollars.  Six  different  times  have  we  been  dragged  upwards  of 
two  hundred  miles,  from  our  home,  to  maintain  the  Liberty  of 
the  Press;  and  three  different  times  have  we  been  arraigned  and 
tried  on  the  same  vexatious  indictment  for  having  defended  our 
countrymen  against  their  libeller.  At  length  an  honest  and  in¬ 
telligent  jury  of  our  fellow-citizens,  has,  through  us,  vindicated 
the  cause  of  the  People  and  the  Press;  and  if  we  know  ourself, 
we  rejoice  far  more  in  the  triumph  of  the  cause  in  which  we 
have  labored,  than  in  our  escape  from  the  toils  and  persecutions 
of  our  “amiable”  prosecutor. 

In  taking  leave  of  the  subject,  Mr.  Webb  referred  to 
the  contents  of  a  letter  which  Cooper  wrote  to  the  Eve¬ 
ning  Post44  on  the  very  day  on  which  the  Webb  review 
was  published.  It  has  often  been  suggested  that  Webb’s 
review  was  prompted  by  “personal  pique,”  a  view  upon 
which  the  following  comment  may  shed  some  light:45 

We  have  heretofore  spoken  of  Mr.  Cooper  only  in  connection 
with  his  works;  but  we  now  feel  it  incumbent  upon  us  to  relate 

44  See  early  part  of  this  chapter. 

45  Courier  and  Enquirer,  November  27,  1843 
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an  anecdote  which  occurred  during  our  recent  trial,  and  which 
will  enable  the  public  to  judge  of  him  as  a  man  and  a  gentleman. 

Immediately  after  our  review  of  his  “Home  As  Found,”  he 
published  a  letter  in  the  Evening  Post  of  this  city,  in  which  he 
intimated  that  he  did  not  know  us  personally,  or  had  never  as¬ 
sociated  with  us.  To  this  we  made  no  reply;  but  the  then  editor 
of  the  New  York  Gazette,  exposed  this  falsehood  by  stating  in 
his  columns  that  the  only  time  he  ever  met  Mr.  Cooper  was  at 
our  table  in  company  with  Chanceller  Kent,  Washington  Irving, 
Hallack,  and  other  distinguished  citizens,  who  were  invited  to 
meet  him  after  his  return  from  Europe  on  a  day  designated  by 
himself!  At  our  late  trial  Mr.  Spencer  when  deprecating  the 
idea  of  malice  in  our  review,  incidentally  remarked,  that  so  far 
from  harboring  unkind  feelings  towards  Mr.  Cooper,  it  was  “a 
well  known  fact,  that  on  his  return  from  Europe,  the  defendant 
was  among  those  of  his  countrymen  who  had  received  him  with 
kindness.” 

Mr.  Cooper  was  seen  instantly  to  whisper  with  his  counsel 
Mr.  Bowne;  and  when  that  personage  addressed  the  Jury,  he 
stated  as  by  authority  from  Mr.  C.  that  the  declaration  of  Mr. 
Spencer  was  utterly  false,  and  that  in  consequence  of  our  abuse  of 
him  while  in  Europe,  he  had  refused  to  recognize  or  hold  inter¬ 
course  with  us  on  his  return! 

Mr.  Cooper  listened  to  the  declaration  in  silence,  and  we  did 
not  deem  it  of  sufficient  importance  to  expose  its  falsehood;  and 
we  only  refer  to  it  now,  to  enable  the  public  to  form  as  just  an 
estimation  of  his  character  as  a  man  as  they  have  already  formed 
of  him  in  his  character  as  author. 


CHAPTER  VI 


COOPER  versus  THURLOW  WEED 

Thurlow  Weed,  editor  of  the  Albany  Evening  Jour¬ 
nal,  became  involved  in  the  Three  Mile  Point  controversy 
at  its  height,  probably  because  of  his  interest  in  Coopers- 
town  affairs.1  It  will  be  recalled  that  he  had  been  em¬ 
ployed  in  printing  offices  there  while  he  was  still  a  youth. 
His  wife,  also,  had  been  a  former  resident  of  the  village. 

In  connection  with  the  suits  for  libel  brought  by 
Cooper  against  the  Otsego  Republican  of  Cooperstown 
and  the  Chenango  Telegraph  of  Norwich,  the  statement 
was  made  that  Weed  republished  the  accounts  furnished 
by  these  newspapers  relative  to  the  events  then  taking 
place — in  August,  1837.  Weed’s  interest  in  the  account 
of  the  Cooper  controversy  as  printed  in  the  Chenango 
Telegraph  seems  natural  enough  when  one  learns  that 
Weed  had  once  edited  a  newspaper  in  Norwich,  the  county 
seat  of  Chenango  county. 

To  these  stories  which  he  gave  space  in  the  Albany 
Journal,  Weed  contributed  some  remarks  of  a  nature  to 
arouse  Cooper’s  wrath.  The  article  which  Weed  repub¬ 
lished  from  the  Otsego  Republican  in  August,  1837,  may 
be  read  in  chapter  III  of  this  study.  Prefacing  that 
version,  Weed  wrote: 

Mr.  J.  Fennimore  Cooper. — This  gentleman,  of  whom,  since 
the  publication  of  “Monikins,”  his  “Countrymen”  retain  but  a 
dim  recollection,  is  now  before  the  public  in  a  most  unamiable 
position.  He  was,  as  is  known,  pretty  well  despised  abroad.  He 
is  now  equally  distinguished  at  home.  We  published,  some  days 
since,  a  paragraph  in  relation  to  an  act  of  meanness  which  had 
excited  the  contempt  of  the  Novelist’s  neighbors.  The  Otsego  Re¬ 
publican  has  since  given  a  correct  version  of  the  affair,  which  will 


1  See  chapter  II. 
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rather  aggravate  than  diminish  the  measure  of  scorn  that  was 
excited.  Here  is  the  explanation:2 

After  the  Otsego  Republican  had  published  a  letter 
from  Cooper’s  attorney  demanding  a  retraction  of  Bar¬ 
ber’s  statements,  Weed  quoted  the  letter  and  Barber’s 
comment  and  then  added : 

Monikin  Cooper  has  made  himself  still  more  odious  by  threat¬ 
ening  to  prosecute  the  Editor  of  the  Otsego  Republican,  who  gave 
what  he  still  believes  to  be  a  fair  history  of  the  Monikin’s  quarrel 
with  the  citizens  of  Cooperstown.3 

The  Otsego  Republican  announced  in  June,  1839,  that 
the  Grand  Jury  of  Otsego  county  had  returned  a  num¬ 
ber  of  bills,  “of  which  three  are  against  the  newspaper 
press,  for  libel.”  In  the  next  issue  the  editor  of  the 
Cooperstown  paper  hastened  to  contradict  the  report, 
especially  in  its  bearing  upon  the  fortunes  of  Editor 
Weed:4 


(From  the  Otsego  Republican) 

INDICTMENTS — We  were  mistaken  in  alleging,  in  our  article 
last  week,  that  Thurlow  Weed,  Esq.  of  the  Alb.  Eve.  Journal,  was 
of  the  number  indicted  at  the  instance  of  Mr.  Cooper,  by  the 
Grand  Jury  of  this  county.  We  had  not  examined  the  minutes, 
but  derived  the  impression  from  a  source  entitled  to  credit,  super- 
added  to  the  current  rumor  out  of  doors  that  such  was  the  fact. 
Our  informant,  however,  was  mistaken,  and  we  take  the  first 
opportunity  to  contradict  the  report,  not  only  for  the  purpose 
of  setting  the  public  right  on  the  subject,  but  that  Mr.  Weed 
himself,  might  be  relieved  from  the  terrible  anxiety  which  the 
bare  intimation  of  such  an  event  must  have  produced  in  his  mind. 
We  congratulate  him  upon  his  hairbreadth  escapes,  although  it 
may  be  only  for  a  limited  period,  and  a  heavier  retribution.  The 
press  is  to  be  purified — revolutionized — its  “licentiousness”  alias 
liberty,  curtailed  by  legal  enactments  and  exemplary  verdicts;  and 
hereafter,  all  Editors  who  shall  have  the  hardihood  to  perpetrate 

2  Albany  Evening  Journal,  August  18,  1837. 

3  Albany  Evening  Journal,  August  23,  1837. 

4  Quoted  by  the  Albany  Evening  Journal,  July  3,  1839. 
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a  severe  criticism  on  a  duodecimo  volume  of  bound  libels,  or  any 
other  work  must  expect  to  suffer  fine  and  imprisonment,  for  their 
temerity.  What  a  land  of  liberty  this  is!  We  only  hope  the  County 
of  Otsego  will  not  be  compelled  to  foot  all  the  bills. 

To  the  correction  published  by  the  Otsego  Republican 
with  a  word  of  congratulation  to  Weed  on  his  escape, 
“although  it  may  be  only  for  a  limited  period,  and  a  heav¬ 
ier  retribution,”  Weed  added  a  paragraph  which  illus¬ 
trates  the  attitude  commonly  assumed  by  the  transgress¬ 
ing  editors. 

We  are  reserved,  we  suppose,  for  a  second  edition  of  Libels. 
Well,  so  let  it  be.  We  shall  bear  the  infliction,  come  when  it  may, 
very  patiently,  thinking  and  speaking  of  the  “handsome  Mr. 
Effingham,”  in  the  meantime  as  he  deserves  to  be  spoken  of.  If, 
however,  all  the  newspaper  Editors  who  take  the  same  liberty  are 
to  be  indicted,  the  County  of  Otsego  will  be  compelled  to  “loan 
its  credit”  to  sustain  that  “mild  and  bland”  gentleman  in  his 
crusade  against  the  Press.5 

Almost  three  years  after  Weed  had  republished  in  his 
own  journal  the  articles  which  had  previously  appeared 
in  the  Chenango  Telegraph  and  the  Otsego  Republican 
relating  to  the  Three  Mile  Point  controversy,  Cooper  de¬ 
manded  a  retraction.  It  will  be  noted  that  Weed’s  tres¬ 
pass  on  Cooper’s  rights  chiefly  involved  republication, 
although  in  this  case  “some  injurious  editorial  remarks” 
by  Weed  himself  were  complained  of. 

Typical  editorial  comment  by  Weed  has  already  been 
illustrated  by  paragraphs  accompanying  the  republica¬ 
tion  of  articles  from  newspapers  in  the  vicinity  of 
Cooperstown.  Another  example  has  been  gleaned  from 
the  comment  on  Webb’s  “Skinning  Alive!”  review  of 
Home  As  Found.  Weed  wrote: 

.  .  .  The  Courier  charged  the  “Monikin”  with  personating 

himself  as  “the  mild  and  handsome  Mr.  Effingham.”  To  this 
charge  Cooper  replied  as  follows: 


5  Ibid. 
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“It  is  not  true  that  I  call  my  home  ‘Temple  Hall’  or  Temple¬ 
ton  Hall,  any  more  than  it  is  true  that  I  have  endeavored  to  de¬ 
lineate  myself  in  any  character  of  any  book  1  ever  wrote.” 

It  is  known  that  the  Novelist  is  living  in  bitter  feud  with  his 
neighbors — hated  and  despised  by  them  all — in  consequence  of  his 
reclamation  of  “Fish-House  Point”  in  Otsego  Lake,  given  by  his 
Father  to  the  Villagers.  This  grief  is  thus  dragged  into  Home  As 
Found,  the  “mild  and  handsome  Mr.  Effingham”  playing  the  part 
of  Mr.  J.  Fenimore  Cooper: — 

At  the  conclusion  of  a  passage  of  nine  paragraphs 
from  the  novel — -the  one  in  which  Mr.  Effingham  sends 
to  the  village  newspaper,  a  warning  against  trespassing 
— Weed  exclaimed,  “So  much  for  Mr.  Cooper’s  verac¬ 
ity!”6 

When  the  suggestion  was  made  that  an  Effingham 
Libel  Fund  should  be  created,  Weed  reprinted  comments 
from  his  brother  editors  and  added : 

The  author  of  the  “Monikins”  is  an  ingenious  as  well  as  a 
“handsome”  man.  When  one  resource  fails  he  resorts  to  another. 
He  was  for  many  years  indebted  to  the  Press  for  pecuniary  ad¬ 
vantages.  This  was  voluntary  aid.  Recently,  since  the  Press 
ceased  to  praise  him,  “Mr.  Effingham”  is  deriving  involuntary  sup¬ 
port  in  the  form  of  damages  for  libels!  This  is  a  novel  contrivance 
for  “raising  the  wind.”7 

On  Cooper’s  demand  for  a  retraction,  Weed  used  the 
title,  “Mr.  John  Effingham,”  which  was  evidently  a  slip 
of  the  pen.  The  character  from  the  novel  generally  be¬ 
lieved  to  be  a  picture  of  Cooper  himself  was  “Mr.  Ed¬ 
ward  Effingham,”  a  brother  of  the  character  known  in 
the  story  as  “Mr.  John  Effingham.” 

Cooperstown,  April  16,  1840 

Sir — I  am  instructed  by  Mr1.  Fenimore  Cooper  to  call  your  at¬ 
tention  to  a  republication  in  the  Albany  Evening  Journal  of  an 
article  that  originally  appeared  in  the  Chenango  Telegraph  early 
in  the  month  of  August  1837,  relating  to  a  dispute  then  existing 


6  Albany  Weekly  Journal,  November  24,  1838. 

7  Albany  Evening  Journal,  May  30,  1839. 
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between  Mr.  Cooper  and  some  of  the  inhabitants  of  this  village, 
concerning  a  point  of  land  on  Otsego  Lake,  and  containing  some 
very  grave  aspersions  on  Mr.  Cooper’s  character.8 

I  am  also  directed  to  draw  your  attention  to  some  injurious 
editorial  remarks  in  the  Evening  Journal  of  the  18th  of  August, 
1837,  accompanying  a  republication  from  the  Otsego  Republican9 
of  this  village,  of  a  pretended  explanation  of  the  affair  to  which 
the  article  in  the  Chenango  Telegraph  alluded. 

Both  of  these  publications,  as  you  will  perceive  by  referring 
to  them,  contain  gross  libels  on  Mr.  Cooper,  and  I  am  now  in¬ 
structed  by  him  to  demand  from  you  a  satisfactory  retraction. 
It  is  also  my  duty  to  inform  you  that  no  retraction  will  be  ac¬ 
cepted,  that  does  not  substantially  set  forth  that  it  is  as  broad 
as  the  charges,  and  that  Mr.  Cooper  will  not  consider  himself  bound 
to  accept  any  that  is  not  first  submitted  to  his  inspection.  It  may 
be  fair  to  apprise  you,  that  every  material  and  injurious  fact, 
stated  in  the  Telegraph  and  Republican,  is  untrue.  Your  early 
attention  to  this  subject  is  requested,  as  my  instructions  are  to 
proceed  against  you,  after  allowing  a  reasonable  time  for  a  reply. 

Yours,  etc. 

R.  Cooper 

Thurlow  Weed,  Esq., 

Editor  of  the  Albany 
Evening  Journal10 

For  some  reason — Weed  implied  merely  lack  of  time 
— he  failed  to  make  retraction  of  the  offending  articles 
which  he  had  published  in  the  Albany  Journal.  In  pub¬ 
lishing  the  demand  for  a  retraction,  Weed  wrote:11 

In  common  with  our  fellow  sufferers  among  the  editorial 
fraternity,  we  have  been  recently  visited  with  the  indignation  of 
this  singularly  “mild  and  amiable”  individual.  Sometime  during 
the  latter  part  of  April  last,  we  were  favored  with  the  following 
communication:  [q.  v.  under  date  of  April  16,  1840], 

Naturally  supposing  that  the  wrath  which  required  three 
years’  nursing  to  work  it  up  into  action,  would  allow  as  many 
weeks  for  explanation,  we  postponed  the  consideration  of  the 

8  See  chapter  III  for  text. 

9  See  chapter  III  for  text. 

10  Quoted  from  Albany  Journal  in  New  World,  May  30,  1840. 

11  Albany  Evening  Journal,  May  25,  1840. 
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subject  until  the  adjournment  of  the  Legislature  should  relieve 
us  somewhat  from  the  pressure  of  our  engagements, — Before  we 
could  find  time,  however,  to  set  about  framing  a  retraction  which 
in  the  luminous  language  of  the  attorney  “should  set  forth  that  it 
is  as  broad  as  the  charges,”  or  even  to  put  up  the  brief  petition, 
“Be  merciful,  great  Duke,  to  men  of  mould,” 
we  were  served  with  a  writ  commanding  us  to  appear  and  answer 
to  J.  Fenimore  Cooper  for  damages  done  by  us  to  his  character, 
to  the  amount  of  TEN  THOUSAND  DOLLARS. 

There  was  a  period  in  the  springtime  of  his  popularity  when 
Mr.  Cooper,  strong  in  the  deserved  favor  of  the  public,  bore  with 
equal  equanimity  their  praise  and  reproof.  Now,  on  the  slightest 
occasion,  he  breaks  forth  into  all  the  irritability  and  petty  peevish¬ 
ness  which  ever  attend  the  consciousness  of  waning  reputation. 
Let  the  puniest  shaft  of  criticism  or  censure  light  upon  him,  and 
forthwith  Mr.  Cooper,  after  the  manner  of  the  magnanimous  and 
incensed  Hiram  Doolittle  in  his  own  PIONEERS,  “advances  to 
the  front,  places  one  hand  upon  the  afflicted  part,  and  stretching 
out  the  other  with  a  menacing  air,  vociferates,  ‘gawl  darn  ye,  this 
shant  be  settled  so  easy,  I’ll  follow  it  up  from  the  Common  Pleas 
to  the  Court  of  Errors.’  ” 

Possibly  Mr.  Cooper  may  add  to  the  weight  of  both  his  purse 
and  character  by  this  crusade  against  public  opinion.  But  we 
cannot  help  believing  that  the  result  will  show  the  handsome  and 
high-minded  Mr.  Effingham  would  have  found  quite  as  profitable 
employment  for  his  chivalry  in  putting  lance  in  rest  and  charging 
the  windmills  in  the  neighborhood  of  “THREE  MILE  POINT.” 

The  first  suit  brought  by  Cooper  against  Weed  came 
to  trial  in  November,  1841,  at  Fonda,  in  Montgomery 
county.  This  was  the  term  of  the  Circuit  court  at  which 
Webb  was  first  tried  for  a  criminal  libel  on  the  novel¬ 
ist. 

Weed’s  autobiography  is  the  source  of  the  accom¬ 
panying  brief  summary  of  the  circumstances  surround¬ 
ing  the  trial  of  the  first  suit  against  Weed.  Between  May, 
1840,  and  May,  1845,  Weed  proved  himself  to  be  Cooper’s 
most  persistent  antagonist. 

The  first  of  Mr.  Cooper’s  libel  suits  against  me  stood  at  the 
head  of  the  calendar  in  the  Montgomery  Circuit  in  October,  1841. 
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I  was  prepared  with  my  counsel,  Marcus  T.  Reynolds,  Esq.,  to 
leave  Albany  on  the  morning  of  the  day  that  the  court  convened. 
But,  on  account  of  the  sudden  and  alarming  illness  of  a  daughter 
whose  physician  assured  me  that  I  could  not  safely  leave  home, 
a  messenger  was  sent  to  Fonda,  stating  the  reason  of  my  absence, 
and  asking  that  the  cause  might  be  put  over  till  the  next  day. 
When  the  case  was  called,  Mr.  Sacia  moved  for  a  day’s  delay,  ap¬ 
pealing  to  Mr.  Cooper  for  that  measure  of  indulgence,  under  an 
agreement  that  if  I  did  not  appear  on  Tuesday,  Mr.  Cooper  might 
take  his  judgment  by  default.  I  repaired  on  Tuesday  morning 
with  my  counsel  to  the  depot,  but  before  the  train  started  a  hur¬ 
ried  message  was  sent  informing  me  that  my  daughter’s  illness 
had  suddenly  assumed  an  alarming  aspect,  when,  after  writing  a 
hurried  note  to  General  Webb  at  Fonda,  I  immediately  returned 
home.  When  the  case  was  called  again,  Mr.  Sacia  assuring  the 
court  of  my  attendance  the  moment  that  on  the  advice  of  the 
family  physician  I  could  leave  home,  appealed  to  Mr.  Cooper  for 
another  day’s  delay.  This  was  peremptorily  and  angrily  denied 
by  Mr.  Cooper  in  person,  who,  in  accordance  with  the  previous 
day’s  agreement,  demanded  his  default.  The  case  was  called,  no 
defence  made,  and  the  jury  under  the  direction  of  the  court  re¬ 
turned  a  verdict  for  the  plaintiff  for  four  hundred  dollars  damages.12 

Colonel  Webb,  by  reason  of  his  own  trial  on  an  in¬ 
dictment  for  a  libel  against  Cooper,  was  sojourning  at 
Fonda  during  the  November  term  of  the  Circuit  court. 
In  a  communication  to  his  own  newspaper,  the  text  of 
which  may  be  found  in  Appendix  L,  Webb  included  an 
account  of  the  disposal  that  had  been  made  of  the  civil 
suit  against  Weed.13 

The  verdict  of  four  hundred  dollars  in  this  case  was 
destined  to  be  the  subject  of  almost  as  much  comment 
as  was  the  verdict  of  the  same  sum  awarded  Cooper 
in  the  case  against  Barber  of  the  Otsego  Republican.  In 
one  instance  it  was  Cooper’s  manner  of  securing  the  ver¬ 
dict  that  led  to  much  execration  of  the  novelist;  in  the 
other  case  it  was  Cooper’s  manner  of  collecting  the 
judgment  that  had  been  awarded  him  that  led  to  the 

13  Courier  and  Enquirer,  November  20,  1841.  (Appendix  L). 

12  Weed.  Life  of  Thurlow  Weed,  vol.  i,  p.  521.  No  italics  in  original 
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criticism.  The  incident  of  collecting  the  money  from 
Barber’s  trunk  had  occurred  only  eight  months  before 
these  trials — in  March,  1841. 

Cooper’s  uneasiness  over  the  activity  of  the  friends 
of  the  two  Whig  editors  was  given  to  his  family  as  the 
reason  for  the  course  which  he  followed  in  taking  the 
inquest  against  Weed.  The  “bulletin”  of  the  “Fonda 
campaign”  will  be  found  in  Appendix  K.14 

Upon  the  report  of  the  Weed  trial  furnished  by  the 
defendant  to  his  own  newspaper,  the  Albany  Journal, 
and  to  Greeley’s  New  York  Tribune,  both  editors  were 
sued.  The  portion  published  by  Greeley  embraced,  not 
the  whole  of  the  accompanying  article,  but  merely  the 
eight  paragraphs  ending  with  the  words,  “cure  the  hand¬ 
some  Mr.  Effingham  of  his  monomania  for  Libels.” 

It  will  be  noted  by  the  reader  that  Weed  entered  upon 
a  brief  history  of  Cooper’s  litigation,  commenting  par¬ 
ticularly  upon  the  verdicts  obtained  by  Cooper  in  the 
preceding  eight  months  against  Barber  of  the  Otsego 
Republican  and  Park  Benjamin  of  the  New  World.15 
Weed’s  charges  against  Cooper  end  with  a  passage  al¬ 
most  as  well-known  as  the  “superlative  dolt”  utterance 
of  Park  Benjamin.  He  reached  a  climax  in  the  words: 

He  libelled  New  York  and  its  Citizens.  He  disparaged  Ameri¬ 
can  Lakes,  ridiculed  American  Scenery,  burlesqued  American 
Coin,  and  even  satirized  the  American  Flag! 

Cooper,  who  seemed  given  to  accepting  challenges, 
took  up  the  gage  which  Weed  hurled  down  in  his  last 
sentence:16 

Mr  Fennimore  Cooper  and  His  Libels. 

Fonda,  Nov.  17,  1841. 

The  Circuit  Court,  now  sitting  here,  is  to  be  occupied  chiefly 
with  the  legal  griefs  of  Mr  Fennimore  Cooper,  who  has  deter- 


l*  Cooper.  Correspondence,  vol.  ii,  p.  458  (Appendix  K). 
is  See  Chronology  and  chapters  III  and  IV. 

1®  Albany  Evening  Journal,  November  22,  1841. 
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mined  to  avenge  himself  upon  the  Press  for  having  contributed, 
by  its  criticisms,  to  his  waning  popularity  as  a  novelist. 

The  ‘handsome  Mr  Effingham’  has  three  causes  at  issue  here, 
two  of  which  are  against  Col.  Webb,  Editor  of  the  Courier  and 
Enquirer,  and  one  against  Mr  Weed,  Editor  of  the  Albany  Eve¬ 
ning  Journal. 

Mr  Weedj  not  appearing  on  Monday  (the  first  day  of  Court) 
Cooper  moved  for  judgment  by  default.  As  Mr  W’s  Counsel  had 
not  arrived,  Col.  Webb,  who,  on  passing  through  Albany,  called 
at  Mr  W.’s  house  and  learned  that  his  wife  was  seriously  and 
his  daughter  dangerously  ill,  requested  Mr  Sacia  to  state  the  fact 
to  the  Court,  and  ask  a  day’s  delay. — Mr  S.  made  at  the  same 
time  an  appeal  to  Mr  Cooper’s  humanity.  But  that  appeal  of 
course  was  an  unavailing  one.  The  novelist  pushed  his  advantage. 
The  Court,  however,  ordered  the  cause  to  go  over  till  the  next  day, 
with  the  understanding  that  the  default  should  be  entered  then 
if  Mr  Weed  did  not  appear. 

Col.  Webb  then  despatched  a  messenger  to  Mr  W.  with  this 
information.  The  messenger  returned  with  a  letter  from  Mr  W. 
stating  that  his  daughter  lay  very  ill,  and  that  he  would  not  leave 
her  while  she  was  suffering  or  in  danger.  Mr  Cooper  therefore 
immediately  moved  for  his  default.  Mr  Sacia  interfered  again 
for  time,  but  it  was  denied.  A  Jury  was  empaneled  to  assess  Mr 
Effingham’s  damages.  The  trial,  of  course,  was  ex-parte,  Mr  W. 
being  absent  and  defenceless.  Cooper’s  lawyer  made  a  wordy, 
windy,  abusive  appeal  for  exemplary  damages. 

The  Jury  retired  under  a  strong  charge  against  Mr.  Weed 
from  Judge  Willard,  and  after  remaining  in  their  room  until  12 
o’clock  at  night,  sealed  a  verdict  for  $400  for  Mr  Effingham,  which 
was  delivered  to  the  Court  this  morning. 

This  meagre  verdict  under  the  circumstances  is  a  severe  and 
mortifying  rebuke  to  Cooper,  who  had  everything  his  own  way. 

The  value  of  Mr  Cooper’s  character,  therefore,  has  been  ju¬ 
dicially  ascertained.  It  is  worth  exactly  four  hundred  dollars. 

Col.  Webb’s  trial  comes  on  this  afternoon,  his  Counsel,  A.  L. 
Jordan,  Esq.  having  just  arrived  in  the  up  train.  Cooper  will  be 
blown  sky-high.  This  experiment  upon  the  Editor  of  the  Courier 
and  Enquirer  will,  I  predict,  cure  the  handsome  Mr  Effingham 
of  his  monomania  for  Libels. 

This  man  Cooper  did  indeed  obtain  a  $400  verdict  against 
us  in  the  manner  described  in  this  Letter;  but  we  shall  endeavor. 
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if  the  Supreme  Court  will  permit  the  case  to  be  opened,  to  show 
that  he  is  entitled  to  no  such  amount  of  money  for  any  thing  we 
have  said  of  him. 

Cooper’s  cause  against  us  stood  nearly  at  the  foot  of  the 
Calender,  and  would  not  have  been  reached,  in  the  ordinary  course 
of  business,  until  the  last  of  the  week.  The  cause  of  our  absence, 
on  the  first  day  of  the  term,  would  have  been  deemed  a  sufficient 
one  by  a  generous  or  honorable  opponent;  and  more  especially  if 
that  opponent  was  only  seeking  to  vindicate  his  character  by  try¬ 
ing  a  cause  upon  its  merits.  But  Cooper  is  not  such  an  op¬ 
ponent;  nor  does  he,  it  would  seem,  prosecute  Editors  for  the 
purposes  of  vindication.  With  him,  Book-making  has  ceased  to 
thrive,  and  as  he  has  no  other  trade,  “the  handsome  Mr  Effing¬ 
ham”  has  undertaken  to  support  himself  by  the  levy  of  legal 
“black-mail”  upon  the  Press.  The  employment,  thus  far,  has  been 
productive  of  little  emolument,  and  subject  to  large  drawbacks  in 
reputation.  The  stinted  income  of  dollars  have  required  large  dis¬ 
bursements  of  character.  The  three  several  verdicts  of  $400 
against  the  Editors  of  the  “Otsego  Republican,”  “New  World” 
and  “Evening  Journal,”  have  made  deep  inroads  upon  a  Fame, 
once  bright  and  enviable,  but  now  sadly  dim  and  dilapidated. 

We  were  for  many  years  proud  of  Mr  Cooper  as  a  country¬ 
man.  Then,  in  our  humble  way,  as  an  Editor,  we  did  what  we 
could  to  extend  his  fame  and  freshen  his  laurels.  We  have  stood 
upon  the  “Point”  from  the  enjoyments  of  which  he  attempted  to 
drive  his  neighbors,  rendering  grateful  homage  to  his  talents  and 
genius. 

But  the  man  got  spoiled  abroad  and  came  home  to  vent  his 
spleen  upon  those  who  had  flattered  and  fed,  warmed  and  cher¬ 
ished  him.  Mr  Cooper  by  an  artificial  transfiguration,  returned 
as  “Mr.  Effingham.”  “Natty  Bumpo”  and  “Uncas,”  whom  we  had 
dearly  loved,  came  to  us  as  a  hateful  “Monikin!”  The  Author 
from  whose  works  we  used  to  “distil  delicious  romance,”  turned 
snarler  and  scold.  He  treated  America  and  Americans  with  a 
scorn  and  superciliousness  scarcely  equalled  by  his  amiable  aux- 
iary — Mrs  Trollope.  His  “Gleanings  in  England”  and  in  “Italy” 
seemed  to  have  no  other  object  but  to  draw  comparisons  injurious 
to  his  own  Country.  He  libelled  New  York  and  its  Citizens.  He 
disparaged  American  Lakes,  ridiculed  American  Scenery,  bur¬ 
lesqued  American  Coin,  and  even  satirized  the  American  Flag! 

For  all  this,  connected  with  the  attempt  to  deprive  Citizens 
of  Cooperstown  of  the  social  privilege  with  which  they  were  in- 
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vested  by  his  honored  Father,  we  said  Mr  Cooper  was  despised 
and  for  this  he  prosecuted  us.  And  now,  having  again  said  it, 
he  may  again  prosecute  us  if  he  wants,  and  thinks  he  can  obtain 
$400  mora 

The  Albany  Argus,  previously  referred  to  as  one  of 
the  few  newspapers  which  ever  took  any  part  in  the  de¬ 
fense  of  Cooper,  gave  space  to  Cooper’s  reply  to  “the 
simultaneous  statements  of  the  Tribune,  C  &  E  [ Courier 
and  Enquirer'],  and  Ev.  J.  [ Evening  Journal ]  on  this 
subject.”  The  editor  of  the  Argus  characterized  these 
statements  as  “the  merest  rigmarole,  designed  to  excite 
the  public  sympathy.”  Upholding  Cooper’s  resort  to  the 
law,  the  writer  pointed  out  that  the  editors  sued  by  the 
novelist  had  made,  under  the  guise  of  criticism,  “grossest 
imputations  upon  character,  motive  and  conduct — and 
these  reiterated,  and  a  legal  vindication  challenged.”  One 
other  point  seems  to  have  been  well  taken : 

If  a  sick  child  prevented  the  attendance  of  the  defendant  in 
this  suit — which  may  be — certainly  that  was  no  valid  reason  for 
the  neglect  and  inattention  of  his  counsel.17 

Cooper’s  statement  of  what  happened  at  Fonda  at  the 
time  scheduled  for  the  Weed  trial  puts  a  somewhat  differ¬ 
ent  face  upon  the  matter.  It  once  more  becomes  evident 
that  Cooper  and  his  counsel  were  always  suspicious  of  the 
Whig  editors.  Since  the  document  bears  upon  both  the 
Weed  and  Greeley  cases,  it  has  been  placed  in  Appendix 
M.18 

In  a  letter  from  Cooperstown,  under  date  of  December 
14,  less  than  one  month  after  the  “Fonda  campaign,”  the 
novelist  announced:19 

.  .  .  I  ask  leave  to  say,  that  five  libel  suits  have  been  brought 

against  the  editor  and  publisher  of  the  Evening  Journal,  since  the 
trial  at  Fonda,  and  that  more  are  under  consideration.  The  as¬ 
cendancy  of  the  law  or  of  the  press  shall  be  fairly  tried. 

17  Albany  Weekly  Argus  and  Rough  Hewer,  December  4,  1841. 

18  New  York  Tribune,  November  30,  1841.  (Appendix  M.) 

19  Albany  Argus,  December  25,  1841. 
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Finally,  because  Greeley  was  sued  for  publishing  a  re¬ 
port  of  this  first  trial  of  Weed,  it  will  be  necessary  to  re¬ 
view  these  circumstances  once  more  in  that  connection. 
As  a  matter  of  fact,  much  of  Greeley’s  famous  report  of 
his  own  trial  is  occupied  with  these  incidents.  Greeley, 
in  rehearsing  them  to  the  readers  of  the  Tribune,  precip¬ 
itated  still  another  libel  suit  against  the  owners  of  the 
New  York  Tribune.  While  the  Webb  and  Benjamin  cases 
reenforced  each  other  at  many  points,  no  other  two  cases 
among  the  Cooper  suits  for  libel  are  so  intertwined  as  are 
the  first  Weed  and  the  first  Greeley  cases. 

Professor  Lounsbury  stated  that  Cooper  won  from 
Weed,  in  April,  1842,  two  verdicts— -one  of  fifty-five,  and 
the  other  of  eighty-seven  dollars.  The  trials  were  held  at 
Cooperstown.20 

Referring  probably  to  the  same  litigation,  Weed  wrote 
in  his  autobiography:  “In  the  trial  of  two  other  libel 
cases  against  me,  jurors  rendered  still  smaller  verdicts.”21 
The  comparison  was  suggested  by  mention  of  a  verdict 
for  two  hundred  dollars  in  another  case. 

For  still  other  offenses  of  the  same  nature,  Weed  was 
called  to  account  in  the  courtroom  by  Cooper  in  May, 
1842.  In  a  trial  held  at  Fonda,  Cooper  won  another  ver¬ 
dict  over  Weed.  The  damages  awarded  him  seem  to  have 
given  him  less  satisfaction  than  “the  mortification  to 
them,  as  is  shown  by  their  papers.”  The  reference  is  evi¬ 
dently  to  the  Whig  press  of  New  York  state  which  was 
dominated  by  the  editor  of  the  Albany  Journal.  Cooper 
commented  particularly  on  the  silence  of  the  newspapers 
in  regard  to  the  verdict  when  he  made,  on  May  13,  the 
following  report  to  his  wife:22 

I  wrote  you  a  line  from  Fonda,  to  say  that  I  had  beaten  Weed, 
a  verdict  of  $323.  This  was  too  little,  but  it  has  proved  a  great 
source  of  mortification  to  them,  as  is  shown  by  their  papers. 


20  Lounsbury.  James  Fenimore  Cooper,  p.  194. 

21  Weed.  Life  of  Thurlow  Weed,  voi  i,  p.  S25. 

22  Cooper.  Correspondence,  vol.  ii,  p.  469 


116 


UNIVERSITY  OF  WISCONSIN  STUDIES 


Most  of  them  do  not  speak  of  my  verdict  at  all,  and  all  around  we 
have  proofs  of  their  mortification.  .  .  . 

It  was  at  this  trial  that  Weed  sat  in  the  courtroom  ab¬ 
sorbed  in  the  reading  of  Cooper’s  latest  novel,  fresh  from 
the  press.  Weed  wrote  of  it  long  afterward  in  these 
words:23 

On  my  way  to  the  depot  to  attend  one  of  Mr.  Cooper’s  libel 
trials,  I  stopped  at  Little’s  bookstore  to  avail  myself  of  some  new 
book  with  which  to  while  away  leisure  hours  pending’  the  trial. 
The  new  book  proved  to  be  Mr.  Cooper’s  “Two  Admirals”  re* 
ceived  from  New  York  that  morning.  I  commenced  reading  it  in 
the  cars,  and  became  so  charmed  that  I  took  it  with  me  into  the 
courtroom,  and  occupied  every  interval  that  my  attention  could 
be  withdrawn  from  the  trial  in  its  perusal. 

Greeley’s  testimony  to  Weed’s  admiration  for  Cooper’s 
novels  is  recorded  in  the  Recollections  of  a  Busy  Life  in 
the  following  passage : 

Weed  was  a  profound  admirer  of  Cooper’s  novels, — an  ex¬ 
travagant  one,  in  my  judgment, — and  was  so  fond  of  quoting  them, 
that  jokers  gravely  affirmed  that  he  evidently  had  never  read 
but  three  authors, — Shakespeare,  Scott,  and  Cooper.  (At  a  later 
day,  they  were  obliged  to  add  Dickens  to  the  list.)24 

Weed  referred  in  his  autobiography  to  the  incident 
quoted  above  and  enlarged  upon  the  point:25 

Until  the  publication  of  “Home  As  Found,”  I  had  been  an  en¬ 
thusiastic  admirer  of  Mr.  Cooper  and  his  novels,  all  of  which  with 
one  exception  (“The  Monikins”),  I  had  praised  to  the  echo. 
With  an  elaborate  and  exceptionally  unfavorable  review  of  that 
work  in  the  “Evening  Journal”  Mr.  Cooper  was  greatly  exasper¬ 
ated.  I  was  informed  by  those  who  were  most  intimate  with 
Cooper  that  criticisms  upon  “The  Monikins”  so  excited  the  author 
as  to  provoke  vehement  denunciations  of  the  whole  American  press. 

Several  years  after  these  trials  Mr.  Paul  Cooper,  the  novel¬ 
ist’s  son,  removed  to  Albany.  Here  I  not  only  became  acquainted 
with  that  gentleman,  but  formed  agreeable  social  relations  with 

23  Weed.  Life  of  Thurlow  Weed,  vol.  i,  p.  S27. 

24  Greeley.  Recollections  of  a  Busy  Life,  p.  262. 

25  Weed.  Life  of  Thurlow  Weed,  vol.  i,  p.  526. 
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him.  In  conversation  relative  to  the  libel  suits,  I  related  an  in¬ 
cident  which  he  regretted  had  not  come  to  the  knowledge  of  his 
father. 

Since  The  Two  Admirals  was  the  book  referred  to  in 
Weed’s  “court  room  incident,”  it  would  seem,  judging 
from  the  accompanying  letter  of  Cooper  to  his  wife,  that 
Cooper  was  not  altogether  unaware  of  the  situation  :26 

New  York,  May  14,  evening,  1842 

Dearest  Sue, 

In  my  last,  I  forgot  to  mention  The  Two  Admirals.  Spencer 
alluded  to  it  in  the  trial  at  Fonda,  observing  that  Mr.  Weed  had 
been  praising  it,  and  spoke  highly  of  it.  This  was  encouraging, 
you  will  say.  Webb  has  extolled  it,  and  so  has  Benjamin!  All  this 
is  part  of  a  system  of  tactics,  but  the  book  is  decidedly  successful, 
so  far  as  I  have  heard. 

*  *  *  * 

Everything  shows  that  the  late  verdict  has  produced  an 
effect.  Not  even  a  sneer  has  appeared  against  it  in  any  journal 
here.  Two  or  three  have  not  spoken  of  it,  but  most  have,  simply 
announcing  the  fact.  Weed  is  here,  and  I  fancy  pretty  uneasy. 
He  wishes  to  amend  his  plea  in  the  next  cause  at  Saratoga,  but 
we  have  refused  to  consent.  Dick  thinks  they  will  not  come  to 
trial.  Greeley  wishes  to  refer.  I  cannot  now  say  what  we  shall 
do. 

*  *  *  * 

J.  F.  C. 

A  week  later  Cooper  again  voiced  his  rejoicing  over 
his  belief  that  Weed  was  finally  overcome:27 

My  last  victory  over  Weed  appears  to  have  stopped  his  mouth. 
The  tide  is  unquestionably  turning  in  my  favor,  and  the  power  of 
the  press  cannot  look  down  truth  as  completely  as  was  thought. 

Reverting  to  the  suits  brought  by  Cooper  within  a 
month  of  the  first  Weed  trial,  it  will  be  found  that  their 
nature  was  explained  by  Weed  himself.  He  wrote  in  his 
autobiography  :28 


26  Cooper.  Correspondence,  vo1 .  ii,  p.  470. 

27  Cooper.  Correspondence,  vol.  ii,  p.  474. 

28  Weed.  Life  of  Thurlow  Weed,  vol.  i,  p.  522. 
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The  press  commented  severely  upon  Mr.  Cooper’s  conduct  in 
taking  advantage  of  my  constrained  absence,  to  obtain  a  verdict 
which  could  in  no  way  or  manner  benefit  him  except  in  the  few 
hundred  dollars  it  enabled  him  to  put  in  his  pocket.  Several  edi¬ 
torials  thus  elicited  were  copied  in  the  “Evening  Journal,”  for  each 
of  which  Mr.  Cooper  commenced  a  fresh  libel  suit  against  me. 

As  was  pointed  out  at  the  beginning  of  this  chapter, 
most  of  the  suits  against  Weed  were  occasioned  by  the 
habit  which  he  acquired  of  republishing  in  the  Albany 
Journal  all  comment  derogatory  to  Cooper  which  he  could 
glean  from  other  journals.  For  the  month  of  December, 
1841,  alone,  fourteen  such  articles  appeared  in  the  Al¬ 
bany  Journal  on  the  following  dates :  December  3,  4,  7, 
10,  11,  15,  17,  18,  21,  22,  23,  24,  27,  and  28. 

Typical  comment  of  the  sort  which  caused  Cooper  to 
begin  a  “fresh  libel  suit”  is  the  following  item  reprinted 
from  the  columns  of  the  Buffalo  Commercial  Adver¬ 
tiser: 29 

[From  the  Buffalo  “Commercial  Advertiser”] 

J.  FENIMORE  COOPER — We  have  never  joined  in  the  cry 
against  this  gentleman.  He  has  written  some  very  foolish  things, 
has  shown  bad  temper  and  worse  taste,  has  made  himself  ridicu¬ 
lous  by  setting  up  as  the  arbiter  of  the  conventionalities  of  social 
life,  and  more  than  all,  has  been  guilty  of  the  folly  of  decrying 
and  defying  the  whole  newspaper  press  of  the  country,  and  pros¬ 
ecuting  sundry  prominent  gentlemen  connected  with  it  for  the 
offense  of  severely  criticising  some  of  his  last  literary  productions. 
For  all  these  things  he  deserved  a  rasping,  but  for  the  whole 
press  to  open  upon  him  was  almost  too  much.  The  battle  was  too 
unequal,  and  besides,  Cooper  had  made  too  many  and  valuable 
contributions  to  our  national  literature  to  be  put  down  for  a  few 
foolish  ebullitions  of  spleen  and  ill-temper.  Much  can  be  forgiven 
the  man  for  the  good  he  has  done.  But  the  worst  enemy  of  Mr. 
Cooper  could  not  wish  him  a  more  discreditable  position  than  the 
one  in  which  he  is  now  placed  by  his  own  act.  If  the  account  of 
the  “Courier  and  Enquirer”  is  true,  Mr.  Cooper  has  exhibited  a 
want  of  manhood  and  feeling  alike  disgraceful  to  him  as  a  man 
and  gentleman. 

29  Weed.  Life  of  Thurlow  Weed,  vol.  i,  p.  523. 
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The  source  of  another  of  the  typical  comments  chosen 
by  Weed  for  republication  was  the  New  World.  The  con¬ 
cluding  sentence  is  in  the  best  manner  of  Park  Benjamin 
who  was  still  smarting  from  his  own  chastisement.30 

MR.  COOPER  AND  HIS  LIBEL  SUITS— We  approach  this  sub¬ 
ject  with  a  serious  reluctance.  No  single  reader  of  this  journal 
can  be  more  weary  than  we  are  with  “the  mild  and  handsome 
Mr.  Effingham.”  Yet,  justice  to  our  contemporaries  demands  some 
notice  of  the  issue  of  the  two  libel  suits  which  have  just  been 
tried  in  Montgomery  county,  in  this  state.  In  the  case  of  James 
Fennimore  Cooper  vs.  Thurlow  Weed,  the  defendant  did  not  ap¬ 
pear,  and  the  judgment  went  by  default.  The  jury  gave  a  verdict 
against  Mr.  Weed  of  $400.  The  reason  of  the  defendant’s  non- 
appearance  at  the  trial  was  the  serious  indisposition  of  his  wife 
and  the  dangerous  illness  of  his  daughter.  This  fact  was  stated 
to  the  Court  by  the  defendant’s  counsel;  but,  as  the  day  of  the 
trial  had  been  agreed  upon,  the  Court  could  not  interfere.  The 
counsel  then  appealed  to  Mr.  Cooper’s  humanity,  but  he  might 
as  well  have  appealed  to  the  reddest  of  the  Great  Novelist’s  In¬ 
dians,  when  the  war-paint  was  on  him,  and  the  scalps  of  the  pale¬ 
faces  hung  reeking  at  his  belt.  .  .  . 

The  Whig  press  raised  a  great  hue  and  cry  in  regard 
to  the  outcome  of  the  Cooper  vs.  Weed  case  involving  the 
republication  of  the  articles  just  quoted  from  the  New 
World  and  the  Buffalo  Commercial  Advertiser.  This  case 
came  to  trial  at  Cooperstown  before  Judge  Gridley  in 
September,  1842. 

The  Freeman’s  Journal  published  the  following  brief 
item  in  regard  to  the  trial  and  its  outcome:31 

Libel  Suit — One  of  the  libel  suits  instituted  against  the  Props,  of 
the  Albany  Evening  Journal  was  tried  at  the  Circuit  Court  held 
in  this  place  the  past  week  by  Judge  Gridley,  and  a  verdict  ren¬ 
dered  for  the  plaintiff  of  $200.  Counsel  for  the  plaintiff  Richard 
Cooper  and  S.  S.  Bowne;  for  the  defendants,  Willis  Hall  and 
R.  G.  Wheaton,  of  Albany,  and  L.  S.  Chatfield. 

30  New  World,  November  27,  1841. 

31  Freeman’s  Journal,  Cooperstown,  September  19,  1842. 
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Weed’s  story  of  the  trial  is  included  in  his  autobiog¬ 
raphy.  In  regard  to  the  republication  of  the  article  from 
the  New  World,  Weed  wrote:32 

.  .  .  My  counsel  offered  to  prove  facts  and  circumstances  tend¬ 

ing  to  justify  the  accusation  or  inference  of  the  writer  of  the  ar¬ 
ticle  in  the  “New  World.”  But  the  court  decided  that  no  evidence 
of  that  kind  was  admissible.  All  my  testimony,  therefore,  being 
thus  excluded,  I  was  compelled  to  go  before  the  jury  utterly  de¬ 
fenseless. 

Publication  of  the  other  article  figuring  in  this  case, 
that  of  the  Buffalo  Commercial  Advertiser,  was  admitted. 
Weed’s  counsel  offered  to  prove  the  truth  of  the  statement 
by  submitting  the  novel  Home  As  Found  to  the  jury.  Re¬ 
suming  Weed’s  account,  we  learn : 

.  .  .  My  counsel,  though  insisting  upon  their  right  to  read  the 

whole  book,  submitted,  under  protest,  to  the  ruling  of  the  court, 

.  .  .  and  offered  to  read  to  the  jury  such  extracts  as  would  in 

their  judgment  amount  to  a  justification.  But  this  offer  was  also 
rejected,  and  the  case  given  to  the  jury,  denuded  of  all  the  testi¬ 
mony  offered  and  relied  upon  by  the  defendant.33 

In  his  charge  to  the  jury,  Judge  Gridley  adjudged  the 
publication  to  be  libelous,  excluded  the  testimony  offered 
in  an  effort  to  prove  the  truth  of  the  charge  made  by  the 
defendant,  and  instructed  the  jury  to  determine  the 
amount  of  damages  “really  and  honestly  due  to  the  plain¬ 
tiff  :”34 

It  is  my  duty  to  tell  you  that  you  have  heard  from  counsel 
a  great  many  matters  that  have  nothing  to  do  with  this  case.  So 
far,  then,  the  plaintiff  has  established  the  fact  that  the  alleged 
libelous  matter  was  published  by  the  defendants.  The  question 
then  arises,  is  the  publication  complained  of  libelous?  The  court 
have  passed  upon  that  question.  We  believed  that  that  was  not 
a  matter  for  your  consideration,  but  one  exclusively  the  province 
of  the  court.  We  have  adjudged  that  the  publication  was  libelous. 
We  believed  the  law  required  such  a  decision. 

The  libel  is  contained  in  a  paragraph  which,  after  setting 
forth  the  conduct  of  Mr.  Cooper  at  the  taking  of  the  inquest  at 

32  Weed.  Life  of  Thurlow  Weed,  vol.  i,  pp.  522-3. 

33  Ibid.,  p.  523. 

Si  Ibid.,  pp.,  523-4. 
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a  former  trial  at  Fonda,  goes  on  to  say  that  an  appeal  was  made 
to  his  humanity  for  a  short  postponement,  in  order  that  the  de¬ 
fendant  might  appear  and  answer,  but  that  it  might  as  well  have 
been  made  to  one  of  the  reddest  of  his  Indians,  etc.,  thus  charg¬ 
ing  him  in  effect  with  being  as  inhuman  as  one  of  the  wild  sav¬ 
ages  of  the  forest.  Now,  it  is  impossible  not  to  see  that  this  com¬ 
ment  upon  Mr.  Cooper  has  a  direct  tendency  to  bring  him  into 
disrepute.  This  charge  we  have  pronounced  to  be  libelous,  and 
that  question,  therefore,  is  not  left  for  your  consideration. 

The  next  question  submitted  by  counsel  was,  that  they  might 
be  permitted  to  prove  certain  facts,  which  they  alleged  would 
show  the  truth  of  the  charge  which  had  been  made  by  the  de¬ 
fendants.  In  obedience  to  another  rule  of  law,  which  requires 
the  judge  to  determine  whether  the  evidence  which  is  offered  will 
cover  the  charge  made,  I  have  excluded  the  testimony  which  is 
offered.  From  that  decision  there  is  no  appeal  to  the  jury. 

Here  again  the  decision  of  the  circuit  judge  is  final.  I 
have  excluded  the  evidence  which  was  offered.  You  are  therefore 
to  bear  in  mind  that  there  has  been  no  evidence  given,  no  wit¬ 
ness  sworn,  no  paper  read;  no  fact  before  you  as  jurors  in  this 
cause,  except  the  evidences  of  the  publication  of  the  libel.  You 
have  nothing  to  do  with  the  supposed  facts  presented  to  you  by 
counsel.  I  say  to  you  that  there  is  no  evidence  before  you  of  the 
matters  which  have  been  thus  irregularly  discussed  by  counsel. 

Having  decided  that  the  publication  is  libelous,  the  action 
is  maintained.  To  this  action  there  is  no  defence.  As  to  any 
facts  in  the  publication,  or  inference  legitimately  to  be  drawn 
from  it,  you  are  at  liberty  to  deliberate  upon  them  in  coming 
to  a  conclusion  as  to  the  amount  of  damages  which  you  are  to 
render  to  the  plaintiff.  But  in  relation  to  this  point  you  are  to 
be  confined  to  the  evidence  before  you.  Here  is  the  libelous 
matter.  You  are  to  deliberate  upon  it,  and  determine  what  amount 
of  damages  you  will  give.  When,  therefore,  you  find  out  what 
amount  of  damages  is  really  and  honestly  due  to  the  plaintiff, 
you  will  give  it  unhesitatingly,  and  then  your  duty  will  be  ac¬ 
complished. 

Weed  concluded  his  account  of  this  trial  with  the 
following  comment  on  the  verdict:35 

The  jury,  thus  instructed,  had  no  alternative  but  to  find  a 
verdict  for  the  plaintiff.  They  marked  their  sense,  however,  of 

85  Weed.  Life  of  Thurlow  Weed,  vol.  i,  p.  525. 
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the  merits  of  the  case,  by  a  verdict  for  $200,  which  was  anything 
but  complimentary  or  gratifying  to  Mr.  Cooper. 

About  three  months  after  this  trial  at  Cooperstown, 
Weed  made  “a  full  retraction”  of  the  libel  of  November 
22,  1841  (the  report  of  the  trial  of  his  first  case)  and  “a 
general  retraction  of  all  the  others.”  Judging  from  the 
statement  in  Weed’s  autobiography  that  “six  or  seven 
suits  were  pending  against  me”  at  the  time  Greeley’s  case 
came  to  trial  at  Ballston  in  December,  1842,  the  “general 
retraction”  brought  this  litigation  to  an  end.  The  text 
of  the  retraction  as  formulated  by  Daniel  Cady  and  agreed 
to  by  Weed  was  published  in  the  Albany  Evening  Journal 
of  December  14,  1842: 36 

RETRACTION  OF  THURLOW  WEED 

The  Publication  to  be  set  out  in  full,  embracing  the  letter 
from  Fonda  and  the  comments.37 

The  above  article  having  been  published  in  the  Albany  Eve¬ 
ning  Journal  of  Nov.  22,  1841,  on  a  review  of  the  matter  and  a 
better  knowledge  of  the  facts,  I  feel  it  to  be  my  duty  to  with¬ 
draw  the  imputations  it  contains  on  the  character  of  Mr.  Cooper. 
It  is  my  wish  that  this  retraction  should  be  considered  as  broad 
as  the  charges. 

The  Albany  Evening  Journal  having  also  contained  various 
other  articles,  reflections  on  Mr.  Cooper’s  character,  I  feel  it  to 
be  due  that  gentleman  to  withdraw  every  charge  that  injuriously 
affects  his  standing  in  the  community. 

It  having  been  submitted  to  me  to  determine  the  nature  of 
the  reparation  due  to  Mr.  Cooper  from  Mr.  Weed,  I  have  decided 
that  Mr.  Weed  sign  the  foregoing  retraction  and  publish  it  to¬ 
gether  with  the  article  of  the  22  of  November,  1841,  in  the  Albany 
Evening  Journal. 

Daniel  Cady. 

I  agree  to  publish  the  foregoing  in  the  Albany  Evening  Jour¬ 
nal.  Thurlow  Weed. 


36  Cooper.  Correspondence,  vol.  ii,  pp.  486-7. 

37  See  text  in  this  chapter. 
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Accompanying  the  retraction,  published  in  the  Albany 
Evening  Journal  of  December  14,  1842,  were  the  following 
editorial  remarks: 

Having  referred  this  whole  controversy  to  the  decision  of  a 
distinguished  and  upright  citizen,  we  intended  to  abide  silently 
by  his  award,  as  we  should  have  felt  it  our  duty  to  Mr.  Cady 
and  to  the  public.  But  Mr.  Cooper,  the  day  after  he  agreed  to 
place  the  matters  in  difference  between  us  in  the  hands  of  an 
umpire,  thought  proper  to  open  the  question  by  renewed  strictures 
in  reference  to  the  very  controversy  which  had  been  referred  to 
Mr.  Cady.  Under  these  circumstances  we  feel  at  liberty  to  accom¬ 
pany  the  retraction  which  we  have  been  required  to  make  with 
a  brief  explanation. 

The  matters  referred  to  in  the  article  which  we  now  re¬ 
publish  from  the  Eve.  Journal  of  Nov.  22,  1841,  subjected  us  to 
three  suits,  in  which  Cooper  had  Verdicts  against  us.  Two  Suits 
were  pending,  Cooper’s  Nephew  had  a  writ  in  his  pocket,  and 
other  suits  were  threatened.  We  had  not  been  permitted,  on 
any  of  the  Trials,  to  get  the  facts  in  the  case  before  a  Jury. 
All  our  testimony  had  been  ruled  out.  This  was  the  Law  and 
Justice  of  the  Tribunals  before  which  we  were  arraigned;  and 
without  impugning  the  motives  or  the  wisdom  of  those  Tribunals, 
we  may  at  least  be  permitted  to  say  that  our  experience  of  both 
was  sufficient  to  satisfy  us  that  Mr.  Cooper  would  continue  to 
recover  Verdicts  as  long  as  he  thought  proper  to  bring  libel  suits. 

Under  such  circumstances,  with  a  conviction  that  we  were 
to  be  beaten  in  every  suit,  without  even  the  power  of  getting  our 
defence  before  a  Jury  or  the  Public,  we  deemed  “discretion  the 
better  part  of  valor.”  A  proposition,  through  our  Counsel,  “to 
submit  the  whole  controversy  to  the  decision  of  Judge  Bronson, 
Col.  Young  and  the  Rev.  Dr.  Nott,  or  either  of  them,”  was  made 
to  Mr.  Cooper.  This  proposition,  after  various  modifications,  fin¬ 
ally  resulted  in  a  submission  of  the  matter  to  Daniel  Cady,  Esq., 
in  obedience  to  whose  decision  we  have  withdrawn  and  retracted 
all  the  imputations  which  have  appeared  against  Mr.  Cooper 
in  the  Evening  Journal. 

That  Cooper  was  not  altogether  convinced  of  Weed’s 
sincerity,  becomes  apparent  from  the  letter  which  he 
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wrote  to  Mrs.  Cooper  from  Ballston,  under  date  of  Decem¬ 
ber  8,  1842 :38 

Weed  has  come  up,  and  his  affair  is  settled.  He  has  paid 
costs  and  counsel  fees,  agrees  to  pay  the  verdict  last  obtained, 
makes  a  full  retraction  of  his  libel,  and  a  general  retraction  of 
all  the  others,  and  I  let  him  off,  until  he  misbehaves  again.  This 
is  as  complete  a  triumph  as  we  could  obtain — so  every  one  here 
seems  to  think,  and  so  we  think. 

When  Greeley’s  own  trial  had  become  history,  he  com¬ 
mented  at  length  on  the  Gridley  decision  of  three  months 
earlier.  It  should  be  recalled  that  Greeley  had  been  sued 
for  publishing  in  the  New  York  Tribune  a  portion  of  the 
article  which  Weed  retracted  in  the  document  just  quoted. 
The  date  of  the  trial  of  the  Greeley  case  before  Judge 
Willard  was  December  9,  1842.  He  explained  the  delay 
by  saying,  “as  we  had  a  similar  case  coming  on  in  the  next 
Circuit,  we  thought  it  more  decorous  to  wait.”  This  is 
the  first  of  a  series  of  articles  in  which  Greeley  proceeded 
to  discuss  the  impossibility  of  Justification  as  a  defense 
for  libel  in  the  New  York  courts  of  law.39 

THE  PRESS  AND  THE  LAW  OF  LIBEL— THE  COOPERS- 

TOWN  DECISION 

.  .  .  It  is  to  the  general  doctrines  laid  down  and  insisted  on 

by  the  Courts,  .  .  .  that  we  desire  to  call  attention;  and  to  this 

end  we  invite  attention  to  the  turn  of  the  screw  which  was  given 
at  Cooperstown  a  month  or  two  since,  when  the  last  previous  in¬ 
stallment  of  the  Cooper  Fund  was  tried  out  on  Thurlow  Weed. 

.  .  .  Let  us  now  state  the  facts: 

Some  country  paper  had  made  a  statement  in  regard  to  Feni- 
more’s  conduct  at  Fonda  at  the  time  he  obtained  his  $400  judg¬ 
ment  by  inquest  against  Mr.  Weed,  stating  particularly  that  Mr. 
Cooper  did  thus  and  so,  and  thence  drawing  the  conclusion  that 
“a  man  who  would  do  thus  and  so  must  be  more  savage  than  a 
Mingo ”  or  words  to  that  effect,  referring  to  some  of  Mr.  Cooper’s 
ferocious  Indian  characters.  Mr.  Weed  copies  this  paragraph  into 
the  Journal,  was  thereupon  sued,  and  the  plaintiff  declared  on  the 


38  Cooper.  Correspondence ,  vol.  ii,  p 

39  New  York  Weekly  Tribune,  December  24,  1842. 
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words  we  have  placed  in  Italics,  and  Mr.  Weed  pleaded  Justifica¬ 
tion.  Such  was  substantially  the  case. 

Now  under  his  plea  of  Justification  (which  admits  and  ag¬ 
gravates  the  libel  charged,  but  is  held  to  give  the  widest  range 
of  proof)  Mr.  Weed  offered  to  show  that  Mr.  Cooper  did  thus  and 
so  as  stated,  and  that,  consequently,  the  inference  could  not  be 
malicious,  but  an  honest  burst  of  indignation  provoked  by  the 
conduct  of  Fenimore  himself. — But  the  Judge  ruled  out  all  the 
testimony — deciding  that  the  premises,  if  established,  did  not  jus¬ 
tify  the  inference— and  therefore,  falling  under  the  head  of  irrel¬ 
evant  testimony,  must  be  excluded!  So  here  was  the  forlorn  de¬ 
fendant,  after  pleading  Justification,  aggravating  his  alleged  of¬ 
fense  in  order  to  get  in  the  facts  of  the  case,  not  allowed  to  put 
in  the  first  word!  He  was  required  to  justify;  but  how  could  he 
upon  any  possible  state  of  facts?  He  was  held  prima  facie  guilty 
of  libel  in  saying,  in  substance,  “A  man  who  will  sue  another  man 
for  defamation,  and  push  on  the  cause  to  trial  in  the  defendant’s 
absence  on  the  second  day  of  the  term,  while  he  knows  that  the 
defendant  is  kept  away  by  the  dangerous  illness  of  his  wife  and 
daughter — why  such  a  man  must  be  worse  than  a  savage!”  Well: 
he  offers  to  prove  what  he  has  charged;  but  how!  The  Judge 
says  that  he  shall  not  be  allowed  to  prove  that  the  plaintiff  did 
push  his  case  to  trial,  as  stated,  in  the  absence  of  the  defendant, 
and  that  the  absence  was  really  caused  by  the  severe  illness  of 
his  wife  and  the  dangerous  state  of  his  daughter.  Well,  then, 
how  is  he  to  justify?  What  is  he  to  justify?  Why  the  conclusion 
that  such  a  man  must  be  a  savage.  But  this  was  based  on  the 
premises  already  cited,  and  on  these  he  relies  to  justify  it. — The 
only  possible  way  in  which  the  conclusion  could  be  justified  is 
by  the  premises,  and  these  he  must  not  show.  How  then,  are  the 
Jury  to  determine  whether  the  conclusion  were  or  were  not  legiti¬ 
mate?  How  shall  they  decide  the  case,  when  they  are  not  per¬ 
mitted  to  know  anything  about  it?  The  Court  settles  the  whole 
matter.  It  first  declares  that  the  matter  charged  is  a  libel,  and  the 
plaintiff  [?]  must  be  put  on  his  justification;  he  offers  to  justify, 
and  the  Court  again  decides  that  his  premises  do  not  warrant  his 
conclusion,  and  must  not  be  put  in  to  explain  it.  He  is  gagged, 
bound,  and  laid  under  the  table,  while  twelve  men  sit  upon  him 
to  determine,  not  whether  what  he  said  was  properly  called 
forth  by  the  plaintiff’s  conduct,  for  that  is  not  allowed  to  be  shown; 
but  how  great  damages  they  can  be  ringbolted  to  give,  in  a 
state  of  blissful  ignorance  of  the  whole  matter  at  issue.  The  trial 


126 


UNIVERSITY  OP  WISCONSIN  STUDIES 


of  course  is  a  farce,  or  rather  a  sacrifice,  in  which  the  victim 
is  inevitably  doomed  from  the  outset;  the  only  question  being 
whether  he  shall  be  emboweled  or  only  skinned. — As  he  has  ag¬ 
gravated  his  guilt  by  attempting  to  justify,  the  former  is  the 
more  probable  result. 

And  this  answers  the  common  inquiry — Why  don't  you  justify 
on  one  of  these  cases?  The  simple  answer  is  that  no  state  of 
facts  will  be  allowed  to  form  a  justification.  We  state  certain 
things  which  A.  B.  has  done  which  seem  to  us  very  mean,  and 
we  say  they  are  mean.  He  sues  us  for  a  libel,  and  declares 
on  our  expression  of  opinion.  We  undertake  to  justify,  and  the 
Court  stops  us:  “You  can’t  give  that  in  evidence,  sir!— -if  it  is 
all  true,  it  doesn’t  prove  that  A.  B.  was  mean.” 

“Yes;  I  understand  that  to  be  your  Honor’s  opinion;  but  that 
is  the  issue  we  are  trying.  I  have  called  this  man  mean;  he  sues 
me  for  a  libel  upon  it;  and  I  want  to  show  to  the  Jury  that  he 
was  mean,  which  of  course  rebuts  any  presumption  of  malice. 
These  facts  convinced  me  that  he  was  mean;  I  think  they  will 
convince  the  Jury  that  I  was  right,  if  you  will  let  me  offer  them.” 

“Shut  up!”  is  thundered  from  the  Bench;  “haven’t  I  told  you 
that  no  such  testimony  could  be  received?  You  are  only  showing 
malice  and  aggravating  damages  by  offering  it.”  So  the  defendant 
has  nothing  to  do  but  fold  his  robes  around  him  and  die  with 
decency. 

The  fundamental,  fatal  error  in  this  procedure,  as  we  think 
the  reader  will  have  perceived,  was  made  when  any  such  ex¬ 
pression  of  opinion  was  allowed  to  be  treated  as  a  libel  at  all. 
That  step  taken,  all  evil  and  oppression  follow  in  its  train,  and 
each  new  decision  is  a  fresh  outrage,  aggravating  error  into  wrong 
and  injustice  into  tyranny.  There  must  be  some  remedy  for  this 
misapplication  of  law,  or  the  Press  becomes  the  crouching  slave  of 
every  vice,  a  spaniel  at  the  feet  of  inhumanity  and  villainy. 

Greeley  is  authority  for  the  statement  that  Weed  was 
forced  to  pay  Cooper  some  two  thousand  and  five  hundred 
dollars  in  all — “most  unjustly.”  Even  making  allowance 
for  the  lapse  of  twenty-five  years  between  the  suits  and 
the  writing  of  Greeley’s  reminiscences,  we  can  hardly 
understand  Greeley’s  assertion  that  “not  a  shred,  a  spice 
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of  malice,  nor  even  of  ill-will,  impelled  the  paragraphs 
which  Cooper  resented  so  litigiously.”40 

And  here  let  me  say,  that  Weed  was  forced  to  pay  some 
$2,500  to  Cooper,  and  as  costs  in  his  various  suits,  most  unjustly. 
.  .  .  The  paragraphs  that  provoked  Cooper’s  libel  suits  were  in¬ 
tended  by  Weed  rather  to  admonish  the  American  novelist  that 
he  was  acting  absurdly,  suicidally,  in  quarreling  with  his  neigh¬ 
bors,  to  preclude  their  landing  on  “The  Point”;  with  his  country¬ 
men  by  his  harsh,  supercilious  criticisms  on  their  manners;  and 
with  the  Press  by  his  innumerable  libel -suits.  Not  a  shred,  a 
spice  of  malice,  nor  even  of  ill-will,  impelled  the  paragraphs  which 
Cooper  resented  so  litigiously. 

A  review  of  the  Cooper  versus  Weed  suits  and  the 
legal  decisions  involved  in  them  was  made  by  Weed  in 
May,  1845,  in  connection  with  news  of  a  hearing  on  de- 
murrer  in  the  Greeley  case.  The  conclusion  of  the  plea 
of  Governor  Seward,  here  referred  to,  is  to  be  found  in 
Appendix  N. 

Weed  insisted  that  “the  courts  never  permitted  us  to 
justify  our  charges  by  proving  the  facts.”  He  complained 
specifically  of  the  two  judges— Gridley  and  Willard — who 
had  presided  over  the  trials  of  most  of  the  Cooper  suits 
for  libel.41 


THE  LAW  OF  LIBEL 
*  *  *  * 

The  Press  will,  we  doubt  not,  realize  its  obligations  to  Gov. 
Seward,  for  his  clear,  calm,  forcible  vindication  of  rights  which 
we  cannot  but  feel  have  been  flagrantly  violated.  The  Law  of 
Libel  in  this  State  has  been  so  narrowed  and  hedged  in  that  a 
Defendant  has  no  ground  left  to  stand  upon.  His  defences  have 
all  been  broken  down. 

We  have  never  spoken  one  word,  nor  uttered  a  sentiment  in 
relation  to  Mr.  J.  Fenimore  Cooper,  the  truth  of  which  we  were 
not  ready  to  prove,  leaving  the  Jury  to  decide  whether  such  truth 
was  not  spoken  “with  good  motives  and  for  justifiable  ends.” 
But  in  the  numerous  Libel  suits  he  has  brought  against  us,  we 

40  Greeley.  Recollections  of  a  Busy  Life,  p.  262. 

41  Albany  Evening  Journal,  May  20,  1845. 
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have  never  been  permitted  to  get  the  facts  before  a  Jury.  The 
Courts  have  decided  that  the  matter  counted  upon  was  Libellous, 
but  excluded  our  testimony,  some  times  because  we  plead  the 
general  issue,  some  times  because  we  plead  a  justification,  and 
sometimes  because  the  truth  of  the  Libel,  in  the  opinion  of  the 
Court,  was  not  justification.  For  example:  We  copied  an  article 
from  the  Buffalo  Commercial  Advertiser,  stating  that  Mr.  Cooper’s 
conduct,  on  an  occasion  referred  to,  “was  as  destitute  of  the  com¬ 
mon  feelings  of  humanity  as  the  reddest  of  one  of  his  own  In¬ 
dians.”  The  Judge  in  deciding  that  this  language  was  Libellous, 
refused  to  let  us  prove  the  facts  which  led  the  Buffalo  Editor  to 
make  the  remark.  We  had  witnesses  in  court  to  prove  the  truth 
of  the  statement  that  induced  the  remark  upon  which  the  Libel 
was  founded.  With  the  facts  before  them,  the  Jury  could  have 
judged  whether  or  not  those  facts  amounted  to  a  justification  of 
the  inference.  But  the  facts  were  excluded;  and  the  Jury  was 
directed  by  the  Court  to  find  a  Verdict  against  us. 

We  are  quite  willing  to  be  held  to  a  rigid  responsibility  for 
all  we  say,  provided  that,  when  Libel  Suits  are  commenced,  we 
may  be  allowed,  with  proper  restrictions,  to  give  the  truth  in 
evidence.  But  we  are  not  willing  to  have  the  Courts  standing 
between  us  and  a  Jury.  If,  however,  the  Supreme  Court  should 
determine  that  such  is  the  Law  of  Libel,  bowing  respectfully  to 

that  high  Tribunal,  we  shall  appeal  to  the  People  for  Relief. 

*  *  *  * 

Mr.  Cooper,  from  the  commencement  of  his  Libel  career,  has 
uniformly  and  perseveringly  resisted  the  efforts  of  the  persons 
whom  he  has  prosecuted,  to  show  by  “truth”  and  “facts”  that  he 
was  not  entitled  to  damages.  The  injustice  we  complain  of  is  that 
we  were  not  enabled  to  get  to  a  Jury  with  the  “facts”  and  the 
“truth.”  We  were  always  willing  that  our  fellow-citizens,  when 
possessed  of  the  “facts,”  should  decide  between  us.  Mr.  Cooper 
never  permitted  us — or  rather  the  Courts  never  permitted  us — 
to  justify  our  charges  by  proving  the  facts.  Even  when  the  Libel 
suit  was  brought  for  a  criticism  of  his  Novels,  he  would  not  al¬ 
low  those  Novels  to  go  before  the  Jury  that  they  might  make 
up  their  verdict  understandingly. 

The  Editors  of  the  Tribune  remark,  that  if  Mr.  Cooper  suc¬ 
ceeds  in  sustaining  the  present  action,  upon  the  ground  that 
“censorious”  or  “ridiculing”  matter  in  newspapers,  is  Libellous, 
they  are  liable  to  be  ruined  off-hand  by  prosecutions  from  John 
Tyler,  John  Jones,  &c&c.  And  we  may  add,  with  truth,  that  there 
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is  not  a  newspaper  in  the  State — with  spirit  or  manhood  enough 
to  raise  it  above  contempt — that  would  not  be  beggared  at  least 
once  a  year,  if  the  Law  of  Libel,  as  expounded  by  J.  Fenimore 
Cooper  and  administered  by  Judges  Gridley  and  Willard,  shall  be 
affirmed  by  the  Supreme  Court. 

Cooper  interpreted  Weed’s  statement  that  “we  have 
never  spoken  one  word,  nor  uttered  a  sentiment  in  rela¬ 
tion  to  J.  Fenimore  Cooper,  the  truth  of  which  we  were 
not  ready  to  prove”  as  a  repetition  of  “all  his  libels  on 
me.” 

Cooper’s  final  paragraph  brings  up  a  point  of  law 
which  seems  to  have  been  the  issue  throughout  the  period 
of  the  Cooper  libel  suits. 

Congress  Hall,  May  21,  1845 

To  the  Editor  of  the  Argus, 

In  passing  through  Albany  this  morning,  I  have  seen  an 
article  in  last  night’s  Evening  Journal  in  which  Mr.  Weed,  after 
once  retracting  all  his  libels  on  me,  when  published,  has  seen  fit 
substantially  to  repeat  them.  For  this  article  he  and  I  will  again 
appear  before  a  jury.  But  I  will  make  no  remarks  here.  Mr. 
Weed  says  he  has  always  been  ready  and  able  to  prove  the  truth 
of  all  he  has  ever  said  about  me.  Now  I  am  prepared  to  show, 
as  an  evidence  of  this  personal  accuracy,  that  he  has  himself 
admitted  publicly  in  his  journal  his  inability  to  prove  one  of  his 
libelous  accusations,  and  I  shall  give  him  as  early  an  oppor¬ 
tunity  as  the  law  will  allow  to  prove  some  more  of  them.  This 
admission  was  entirely  disconnected  from  his  retraction. 

The  pretense  that  our  courts  have  ever  overruled  that  the 
truth  is  not  a  complete  defense  in  a  libel  suit  in  a  civil  action  can 
only  gain  credit  with  the  supremely  ignorant. 

Your  obedient  servant 

J.  Fenimore  Cooper42 


42  Quoted  in  Hudson.  Journalism  in  the  United  States,  p.  748. 


CHAPTER  VII 

“COOPERAGE”  OF  TPIE  NEW  YORK  TRIBUNE 

As  has  been  stated  before,  Horace  Greeley  became 
involved  in  the  Cooper  libel  suits  through  publishing  a 
letter  in  regard  to  the  Weed  suit  which  was  tried  at 
Fonda  in  November,  1841.  Within  a  fortnight  after  that 
trial,  Cooper  had  sued  both  Weed  and  Greeley.  At  the 
time  Greeley  assumed  responsibility  for  the  publication 
of  the  letter  but  he  did  not  then  disclose  the  fact  that 
Weed  was  the  author  of  the  report  which  was  headed 
“Correspondence  of  the  Tribune.”  It  will  be  noted  that 
the  offending  article  contains  only  eight  paragraphs, 
while  the  corresponding  article  published  in  Weed’s  own 
newspaper  had  been  expanded  into  thirteen  paragraphs 
by  the  addition  of  comment  which  Cooper  considered 
libelous. 

In  order  that  the  reader  may  keep  the  two  accounts 
distinct  in  his  mind,  the  text  of  the  Greeley  publication 
is  presented  here.  The  passage  which  gave  particular 
offense  to  the  novelist  was  that  beginning  with  the  words 
“the  jury  retired”  and  ending  with  the  phrase  “mono¬ 
mania  for  libels”:1 

(Correspondence  of  the  Tribune) 

Mr.  Fenimore  Cooper  and  his  Libels. 

Fonda,  Nov.  17,  1841 

The  Circuit  Court,  now  sitting  here,  is  to  be  occupied  chiefly 
with  the  legal  griefs  of  Mr.  Fenimore  Cooper,  who  has  determined 
to  avenge  himself  upon  the  Press  for  having  contributed,  by  its 
criticisms,  to  his  waning  popularity  as  a  novelist. 

The  ‘handsome  Mr.  Effingham’  has  three  causes  of  issue  here, 
two  of  which  are  against  Col.  Webb,  Editor  of  the  Courier  and 
Enquirer,  and  one  against  Mr.  Weed,  Editor  of  the  Albany  Evening 
Journal. 

l  New  York  Tribune,  November  20,  1841. 
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Mr.  Weed  not  appearing  on  Monday  (the  first  day  of  the 
Court)  Cooper  moved  for  judgement  by  default.  As  Mr.  Weed’s 
counsel  had  not  arrived,  Col.  Webb,  who  on  passing  through 
Albany,  called  at  Mr.  W’s  house,  and  learned  that  his  wife  was 
seriously  and  his  daughter  dangerously  ill,  requested  Mr.  S.  to 
state  the  fact  to  the  Court,  and  ask  a  day’s  delay.  Mr.  Sacia  made, 
at  the  same  time,  an  appeal  to  Mr.  Cooper’s  humanity.  But  that 
appeal,  of  course,  was  an  unavailing  one.  The  novelist  pushed  his 
advantage.  The  Court,  however,  ordered  the  cause  to  go  over  till 
the  next  day,  with  the  understanding  that  the  default  should  be 
entered  then  if  Mr.  Weed  did  not  appear. 

Col.  Webb  then  despatched  a  messenger  to  Mr.  Weed  with  this 
information.  The  messenger  returned  with  a  letter  from  Mr. 
Weed,  stating  that  his  daughter  lay  very  ill,  and  that  he  would 
not  leave  her  while  she  was  suffering  or  in  danger.  Mr.  Cooper, 
therefore,  immediately  moved  for  his  default.  Mr.  Sacia  inter¬ 
fered  again  for  time,  but  it  was  denied.  A  Jury  was  empaneled 
to  assess  Mr.  Effingham’s  damages.  The  trial,  of  course,  was  ex- 
parte,  Mr.  Weed  being  absent  and  defenceless.  Cooper’s  lawyer 
made  a  wordy,  windy,  abusive  appeal  for  exemplary  damages. 

The  jury  retired  under  a  strong  charge  against  Mr.  Weed 
from  Judge  Willard,  and  after  remaining  in  their  room  till  twelve 
o’clock  at  night,  sealed  a  verdict  for  $400  for  Mr.  Effingham,  which 
was  delivered  to  the  Court  this  morning. 

This  meager  verdict,  under  the  circumstances  is  a  severe  and 
mortifying  rebuke  to  Cooper,  who  had  every  thing  his  own  way. 

The  value  of  Mr.  Cooper’s  character,  therefore,  has  been  judi¬ 
cially  ascertained.  It  is  worth  exactly  four  hundred  dollars. 

Col.  Webb’s  trial  comes  on  this  afternoon;  his  counsel,  A.  L. 
Jordan,  Esq.,  having  just  arrived  in  the  up  train.  Cooper  will  be 
blown  sky  high.  This  experiment  upon  the  Editor  of  the  Courier 
and  Enquirer  will,  I  predict,  cure  the  ‘handsome  Mr.  Effingham’  of 
his  monomania  for  Libels. 

In  making  announcement  that  he  was  being  sued  by 
Cooper,  Greeley  made  remarks  that  were  reserved  for  a 
second  suit  brought  against  him  in  December,  1842.  The 
accompanying  article  is  the  comment  which  Greeley  made 
upon  first  learning  that  he  was  being  sued  for  publica¬ 
tion  of  the  Weed  letter:2 


2  New  York  Tribune,  November  29,  1841. 
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Mr.  J.  Fenimore  Cooper  informs  the  public  through  the  Albany 
Argus  that  he  has  directed  legal  proceedings  to  be  commenced 
against  the  “editors,  publishers,  etc.,  of  the  Tribune  and  Evening 
Journal.”  So  we  are  ‘to  catch  it’  for  publishing  a  letter  from  Fonda 
detailing  the  proceedings  at  the  late  Circuit  Court  held  there  in  the 
cases  of  J.  Fenimore  Cooper  vs.  Thurlow  Weed,  and  the  People  of 
New  York  vs.  James  Watson  Webb.  Precisely  what  we  have  done 
to  incur  the  pains  and  penalties  of  the  law  we  do  not  understand, 
but  we  doubtless  shall  when  the  Sheriff  clutches  and  Mr.  J.  Feni¬ 
more  Cooper  rains  down  upon  us.  Mr.  C.  tells  the  story  at  great 
length  and  puts  in  some  excuses  for  his  conduct  in  driving  his  own 
suit  to  a  verdict  by  default  on  the  second  day  of  the  term,  in  the 
face  of  a  statement  from  Mr.  Weed  that  he  was  compelled  to  get 
out  of  the  cars  to  attend  the  bedside  of  a  dying  daughter  and  would 
be  up  the  next  day;  but  we  do  not  perceive  that  he  contradicts  our 
correspondent  on  any  essential  point.  At  all  events,  having  pub¬ 
lished  the  letter  excepted  to  as  a  matter  of  intelligence,  without  any 
sort  of  feeling  toward  Mr.  Cooper  but  such  as  his  conduct  in  the 
case  seemed  to  excite,  we  have  at  all  times  stood  ready  to  publish 
cheerfully  any  correction  or  contradiction  he  might  choose  to  send 
us.  He  chooses  to  send  none,  but  a  suit  for  libel  instead.  So  be 
it,  then.  Walk  in,  Mr.  Sheriff! 

There  is  one  comfort  to  sustain  us  under  this  terrible  dispen¬ 
sation.  Mr.  Cooper  will  have  to  bring  his  action  to  trial  some¬ 
where.  He  will  not  like  to  bring  it  in  New-York,  for  we  are  known 
here,  nor  in  Otsego,  for  he  is  known  there.  We  believe  he  has  no 
resources  left  but  to  bring  it  in  Montgomery  county,  among  those 
who  were  the  witnesses  of,  and  ‘sympathisers’  in  his  late  defeat  by 
Col.  Webb.  That  is  rather  inconvenient  to  us,  but  we  feel  confi¬ 
dent  of  a  fair  trial  and  a  good  deliverance  before  any  American 
Jury.  So,  Mr.  Effingham,  fetch  on  your  bears! 

Greeley  resented  in  an  editorial  of  the  next  day  that 
“the  first  complaint  we  have  from  him  reaches  us  in 
the  Albany  Argus,  accompanied  by  a  statement  that  he 
has  directed  a  prosecution  to  be  commenced  against  us 
as  libelers !”  Greeley  then  proceeded  to  print  the  article 
from  the  Argus  “as  the  very  best  amende  to  Mr.  Cooper 
that  we  can  make.”  It  will  be  noted  here  that  Greeley 
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refrained  from  publishing  the  Cooper  demand  for  a  re¬ 
traction. 

The  text  follows : 

Mr.  J.  Fenimore  Cooper 

Instead  of  the  grace  which  we  have  for  the  last  two  days  been 
quietly  expecting  from  this  gentleman,  we  received  yesterday  a 
very  courteous  and  civil,  though  not  altogether  reasonable,  letter 
from  his  counsel,  Mr.  R.  Cooper,  in  relation  to  our  obnoxious  publi¬ 
cation.  We  should  be  most  happy  to  publish  this  letter,  but,  con¬ 
sidering  that  it  is  one  of  business  and  may  be  regarded  by  the 
writer  as  a  private  one,  we  shall  not  take  the  liberty  of  so  doing. 
Suffice  it,  then,  that  it  very  civilly  calls  on  us  for  a  “retraction”  of 
what  was  said,  not  by  us  but  by  our  Fonda  correspondent,  consist¬ 
ing  of  a  statement  of  the  circumstances  attending  the  taking  of  the 
inquest  in  the  case  of  Cooper  vs.  Weed,  and  comments  thereon. 
How  shall  we  be  required  to  retract  what  another  has  stated? 
and  how  retract  the  entire  statement  when  the  greater  part 
of  it  is  sustained  by  Mr.  Cooper’s  own  version  of  the 
matter?  Finally,  we  are  required  to  retract  our  correspondent’s 
inference  that  the  Jury  in  awarding  Mr.  Cooper  but  $400  damages 
for  a  libel  which  was  not  defended,  have  settled  that  amount  as  the 
value  of  his  character.  This  inference  is  either  just  or  unwarrant¬ 
ed;  if  just,  it  ought  not  to  be  retracted;  if  unwarranted,  it  can  do 
no  possible  harm  to  Mr.  Cooper.  In  either  case,  we  cannot  regard 
it  as  any  more  a  libel  than  if  we  had  called  one  of  his  books  a 
failure. 

Mr.  Cooper  takes  hold  of  the  wrong  end  of  things,  and  will 
persist  in  doing  so.  If  he  felt  aggrieved  by  any  thing  we  had  pub¬ 
lished,  he  had  only  to  write  us,  pointing  out  the  errors,  and  we 
should  have  published  his  letter  most  cheerfully.  This  we  do  uni¬ 
formly,  as  a  matter  of  right  and  principle,  in  every  case  of  alleged 
grievance  from  statements  in  our  columns.  Instead  of  this,  the 
first  complaint  we  have  from  him  reaches  us  in  the  Albany  Argus, 
accompanied  by  a  statement  that  he  has  directed  a  prosecution  to 
be  commenced  against  us  as  libelers! 

This  is  just  the  way  of  correcting  the  errors  of  the  Press  that 
we  do  not  admire.  Now  we  cannot  “retract”  all  our  correspondent 
has  stated  or  inferred;  for  we  do  most  undoubtingly  believe  that 
Mr.  Cooper’s  course,  in  pushing  his  libel  suit  against  Mr.  Weed  to 
a  default  on  the  first  and  then  on  the  second  day  of  the  term,  while 
Mr.  W.  was  detained  away  by  the  dangerous  illness  of  his  family, 
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was  the  reverse  of  honorable  or  magnanimous. — Such  is  our  con¬ 
viction;  if  a  Court  and  Jury  shall  pronounce  it  a  libel,  we  shall  be 
careful  not  to  say  so  again,  but  we  cannot  help  thinking  so  all  the 
time.  And  now,  as  the  very  best  amende  to  Mr.  Cooper  that  we 
can  make,  we  publish  his  own  version  of  the  affair,  which  is  as 
follows:3 

Just  before  Greeley’s  case  came  to  trial  at  Ballston 
in  December,  1842,  Cooper  wrote  to  his  wife : 

Greeley  has  prepared  a  speech,  and  is  anxious  to  deliver  it. 
His  friends  advise  him  to  retract,  but  he  must  have  his  speech. — 
We  shall  try  his  case  to-morrow  and  shall  be  home  to  a  tea-dinner 
on  Saturday:  with  a  verdict  of  from  $200  to  $400.4 

The  speech  which  Greeley  made  is  incorporated  in 
his  now  famous  report  of  the  trial.  The  verdict  which 
Cooper  obtained  was  the  minimum  he  had  prophesied — 
two  hundred  dollars. 

The  following  passage  from  Greeley’s  Recollections 
of  a  Busy  Life  tells  of  the  circumstances  under  which 
the  report  of  the  trial  was  written  and  the  outcome — 
for  he  was  promptly  sued  again  on  the  strength  of  some 
of  its  strictures  against  Cooper:5 

I  left  Ballston  in  a  sleigh  directly  upon  the  rendering  of  the 
verdict,  caught  a  steamboat,  I  think,  at  Troy,  and  was  at  my  desk 
in  good  season  next  morning;  so  that,  by  11  P.M.,  I  had  written 
out  and  read  in  proof,  besides  other  matter,  my  report  of  the  trial, 
which  filled  eleven  columns  of  the  next  morning’s  Tribune.  I 
think  that  was  the  best  single  day’s  work  I  ever  did.  I  intended 
that  the  report  should  be  good-natured, — perhaps  even  humorous, 
— and  some  thought  I  succeeded;  but  Fenimore  seems  not  to  have 
concurred  in  that  opinion;  for  he  sued  me  upon  the  report  as  a 
new  libel, — or,  rather,  as  several  libels.  .  .  . 

It  is  easy  to  believe  that  the  narrative,  written  in 
Greeley’s  sprightliest  manner,  “set  the  town  laughing,” 
as  Parton  tells  us. 


3  For  Albany  Argus  article,  see  Appendix  M. 

*  Cooper.  Correspondence ,  vol.  ii,  p.  485. 

B  Greeley.  Recollections  of  a  Busy  Life,  p.  264. 
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The  succeeding  pages  will  be  devoted  to  a  condensa¬ 
tion  of  Greeley’s  own  story,  together  with  summarizing 
passages.  Since  the  offending  articles  have  already  been 
included,  reference  can  be  made  to  the  text,  thus  avoid¬ 
ing  necessity  of  repetition. 

COOPERAGE  OF  THE  TRIBUNE 

Trial  of  the  Publishers  for  Libel  at  the  suit  of 
Mr.  J.  Fenimore  Cooper 

J.  Fenimore  Cooper 

versus  *n  Circuit  Court,  in  and  for  the  county 

Horace  Greeley  of  Saratoga,  Friday,  Dec.  9. 

an(j  Hon.  John  Willard,  Presiding 

Thomas  McElrath  Action  for  Libel-Damages  laid  at  $3,000 

The  responsible  Editor  of  The  Tribune  returned  yesterday 
morning  from  a  week’s  journey  to  and  sojourn  in  the  County  of 
Saratoga,  having  been  thereto  urgently  persuaded  by  a  Supreme 
Court  writ,  requiring  him  to  answer  to  the  declaration  of  Mr.  J. 
Fenimore  Cooper  in  an  action  for  Libel. 

This  suit  was  originally  to  have  been  tried  at  the  May  Circuit 
at  Ballston;  but  neither  Fenimore  (who  was  then  engaged  in  the 
Coopering  of  Col.  Stone  of  the  Commercial)  nor  we  had  time  to 
attend  to  it — so  it  went  over  to  this  term,  which  opened  at 
Ballston  Spa  on  Monday,  December  5th.  We  arrived  on  the  ground 
at  eleven  o’clock  of  that  day,  and  found  the  plaintiff  and  his  law¬ 
yers  ready  for  us,  our  case  No.  10  on  the  calendar,  and  of  course 
a  good  prospect  of  an  early  trial;  but  an  important  case  involving 
Water-rights  came  in  ahead  of  us  (No.  8)  taking  two  days,  and 
it  was  half-past  10,  A.M.,  of  Friday,  before  ours  was  reached — 
very  fortunately  for  us,  as  we  had  no  lawyer,  had  never  talked  over 
the  case  with  one,  or  made  any  preparation  whatever,  save  in 
thought,  and  had  not  even  found  time  to  read  the  papers  per¬ 
taining  to  it  till  we  arrived  at  Ballston. 

The  delay  in  reaching  the  case  gave  us  time  for  all;  and 
that  we  did  not  employ  lawyers  to  aid  in  our  conduct  or  defense 
proceeded  from  no  want  of  confidence  in  or  deference  to  the  many 
eminent  members  of  the  Bar  there  in  attendance,  beside  Mr. 
Cooper’s  three  able  counsel,  but  simply  from  the  fact  that  we 
wished  to  present  to  the  Court  some  considerations  which  we 
thought  had  been  overlooked  or  overborne  in  the  recent  Trials 
of  the  Press  for  Libel  before  our  Supreme  and  Circuit  Courts, 
and  which,  since  they  appealed  more  directly  and  forcibly  to  the 
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experience  of  Editors  than  of  Lawyers,  we  presumed  an  ordinary 
Editor  might  present  as  plainly  and  fully  as  an  able  Lawyer. 
We  wished  to  place  before  the  Court  and  the  Country  those  views 
which  we  understand  the  Press  to  maintain  with  us  of  its  own 
position,  duties,  responsibilities,  and  rights,  as  affected  by  the 
practical  construction  given  of  late  years  in  this  State  to  the 
Law  of  Libel,  and  its  application  to  Editors  and  Journals.  Under¬ 
standing  that  we  could  not  appear  both  in  person  and  by  counsel, 
we  chose  the  former,  though  on  trial  we  found  our  opponent  was 
permitted  to  do  what  we  supposed  we  could  not.  So  much  by  way 
of  explanation  to  the  many  able  and  worthy  lawyers  in  attendance 
on  the  Circuit,  from  whom  we  received  every  kindness,  who  would 
doubtless  have  aided  us  most  cheerfully  if  we  had  required  it, 
and  would  have  conducted  our  case  far  more  skilfully  than  we 
either  expected  or  cared  to  do.  We  had  not  appeared  there  to 
be  saved  from  a  verdict  by  any  nice  technicality  or  legal  subtlety. 

The  complaint  of  Cooper  against  Greeley  and  Mc- 
Elrath  had  been  made  to  the  Supreme  Court  in  January, 
1842,  the  claim  for  damages  being  based  upon  the  publi¬ 
cation,  in  the  New  York  Tribune  of  November  20,  1841, 
of  the  Fonda  letter.  The  text  has  already  been  included 
in  this  chapter.  The  declaration  of  damages  also  cited 
the  following  paragraph  from  the  article  of  November 
30,  1841  (q.  v.) : 

“Now  we  cannot  retract  all  our  correspondent  has  stated  or 
inferred;  for  we  most  undoubtingly  believe  that  Mr.  Cooper’s 
course,  in  pushing  his  libel  suit  against  Mr.  Weed  to  a  default 
on  the  first  and  then  on  the  second  day  of  the  term,  while  Mr. 
W.  was  detained  away  by  the  dangerous  illness  of  his  family,  was 
the  reverse  of  honorable  or  magnanimous.” 

The  plaintiff  further  declared,  through  his  attorney, 
R.  Cooper: 

“By  means  of  the  publication  of  which  said  false,  malicious, 
and  defamatory  libels,  the  said  plaintiff  hath  been,  and  is,  greatly 
injured  in  his  good  name,  fame,  and  credit,  and  brought  into 
general  hatred,  contempt,  and  ignominy;  and  hath  been  otherwise 
greatly  injured  and  damnified,  ...  to  the  damage  of  three  thou¬ 
sand  dollars.  .  .  .” 
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Through  their  attorney,  Peter  Clark,  the  defendants, 
Horace  Greeley  and  Thomas  McElrath,  “say  they  are 
not,  or  is  either  of  them,  guilty  of  the  said  supposed 
grievances  laid  to  their  charge,  etc.” 

Of  the  opening  speech  of  Richard  Cooper,  Greeley 
had  the  following  to  say : 

The  case  was  opened  to  the  Court  and  Jury  by  Richard  Cooper, 
nephew  and  attorney  of  the  plaintiff,  in  a  speech  of  decided  per¬ 
tinence  and  force.  He  stated  the  circumstances,  in  which  the 
alleged  libels  had  their  origin,  read  them,  sentence  by  sentence, 
commented  ably  on  their  language,  character,  and  probable  ef¬ 
fect,  and  did  his  client’s  cause  ample  justice  in  every  way,  mak¬ 
ing  the  most  of  it,  without  damaging  it  by  abusive  or  irrelevant 
matter.  .  .  .  The  force  of  his  speech  was  marred  by  Feni- 

more’s  continually  interrupting  to  dictate  and  suggest  to  him  ideas 
when  he  would  have  done  much  better  if  left  alone.  For  instance: 
Fenimore  instructed  him  to  say,  that  our  letter  from  Fonda  above 
recited  purported  to  be  from  the  “correspondent  of  the  Tribune,” 
and  thence  to  draw  and  press  on  the  Jury  the  inference  that 
the  letter  was  written  by  some  of  our  own  corps,  whom  we  had 
sent  to  Fonda  to  report  these  trials.  This  inference  we  were 
obliged  to  repel  in  our  reply. 

Greeley  next  called  attention  to  the  predicament  in 
which  he  found  himself  by  reason  of  his  pleading  the 
General  Issue: 

The  next  step  in  Mr.  R.  Cooper’s  opening  shows  most  plainly 
what  those  errors  are:  We  had,  to  the  Declaration  against  us, 
pleaded  the  General  Issue — that  is  Not  Guilty  of  libeling  Mr. 
Cooper,  at  the  same  time  fully  admitting  that  we  had  published 
all  that  he  called  our  libels  on  him,  and  desiring  to  put  in  issue 
only  the  fact  of  their  being  or  not  being  libels,  and  have  the  verdict 
turn  on  that  issue.  But  Mr.  Cooper  told  the  Jury  (and  we  found, 
to  our  cost,  that  this  was  New  York  Supreme  and  Circuit  Court 
law)  that  by  pleading  Not  Guilty  we  had  legally  admitted  our¬ 
selves  to  be  Guilty — that  all  that  was  necessary  for  the  plaintiff 
under  that  plea  was  to  put  in  our  admission  of  publication,  and 
then  the  Jury  had  nothing  to  do  but  to  assess  the  plaintiff’s 
damages  under  the  direction  of  the  Court.  In  short,  we  were 
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made  to  understand  that  there  was  no  way  under  Heaven — we 
beg  pardon;  under  New  York  Supreme  Court  Law — in  which  the 
Editor  of  a  newspaper  could  plead  to  an  action  for  libel  that  the 
matter  charged  upon  him  as  libelous  was  not  in  its  nature  or 
intent  a  libel,  but  simply  a  statement,  according  to  the  best  of  his 
knowledge  and  belief,  of  some  notorious  and  every  way  public 
transaction,  or  his  own  honest  comments  thereon;  and  ask  the 
Jury  to  decide  whether  the  plaintiff’s  averment  or  his  answers 
thereto  be  the  truth!  .  .  . 

In  his  plea  for  a  substantial  verdict  in  this  case,  Rich¬ 
ard  Cooper  made  a  reference  to  the  “meager  verdict” 
in  the  Weed  case.  His  comment  and  Greeley’s  reaction 
to  it  are  given  in  the  succeeding  paragraph : 

But  to  return  to  Richard’s  argument  at  Ballston.  He  put  very 
strongly  against  us  the  fact  that  our  Fonda  correspondent  (see 
Declaration  above)  considered  Fenimore’s  verdict  there  a  meager 
one.  “Gentlemen  of  the  Jury,”  said  he,  “see  how  these  Editors 
rejoice  and  exult  when  they  get  off  with  so  light  a  verdict  as 
$400!  They  consider  it  a  triumph  over  the  law  and  the  defendant. 
They  don’t  consider  that  amount  anything.  If  you  mean  to  vin¬ 
dicate  the  laws  and  the  character  of  my  client,  you  see  you  must 
give  much  more  than  this.”  This  was  a  good  point,  but  not  quite 
fair.  The  exultation  over  the  “meager  verdict”  was  expressly 
in  view  of  the  fact,  that  the  cause  was  undefended — that  Fenimore 
and  his  counsel  had  it  all  their  own  way,  evidence,  argument, 
charge,  and  all.  Still,  Richard  had  a  good  chance  here  to  appeal 
for  a  large  verdict,  and  he  did  it  well. 

In  commenting  on  the  matter  of  McElrath’s  respons¬ 
ibility  in  the  case,  Greeley  wrote,  “We  presume  there 
is  not  much  doubt  even  so  far  off  as  Cooperstown  as  to 
who  edits  The  Tribune”: 

On  one  other  point  Richard  talked  more  like  a  cheap  lawyer 
and  less  like  a — like  what  we  expected  of  him — than  through 
the  general  course  of  his  argument.  In  his  pleadings,  he  had  set 
forth  Horace  Greeley  and  Thomas  McElrath  as  Editors  and  Pro¬ 
prietors  of  the  Tribune,  and  we  readily  enough  admitted  what¬ 
ever  he  chose  to  assert  about  us  except  the  essential  thing  in 
dispute  between  us.  Well,  on  the  strength  of  this  he  puts  it  to 
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the  Court  and  Jury,  that  Thomas  McElrath  is  one  of  the  Editors 
of  The  Tribune,  and  that  he,  being  (having  been)  a  lawyer,  would 
have  been  in  Court  to  defend  this  suit,  if  there  was  any  valid 
defence  to  be  made.  ...  As  a  lawyer,  we  suppose  this  was 
right;  but,  as  an  Editor  and  a  man,  we  could  not  have  done  it. 

What  follows  is  that  portion  of  Greeley’s  speech  in 
the  courtroom  in  the  course  of  which  he  admitted  the 
publication  of  the  articles  which  have  been  included  at 
the  opening  of  this  chapter.  In  submitting  a  copy  of  the 
Tribune  for  November  20,  1841,  he  said: 

If  the  Court  please — 

I  stand  before  you  the  person  charged  with  libel  in  this  case, 
to  answer  to  that  charge.  I  am  Editor  of  the  Tribune,  and  pub¬ 
lished  therein  the  articles  on  which  this  prosecution  is  founded. 
My  partner,  Mr.  McElrath,  though  legally  on  trial  before  you, 
is  not  Editor  and  had  no  knowledge  of  these  articles  till  he  read 
them,  as  did  others,  in  the  printed  paper.  He  at  least,  is  guiltless 
of  all  actual  malice  in  the  premises,  though  he  must  share  with 
me  in  your  verdict. 

My  defence,  as  you  will  have  inferred,  is  not  that  I  did  not 
publish  the  articles  complained  of,  since  I  have  fully  and  cheer¬ 
fully  admitted  that  I  did,  but  that  I  published  them  without 
malice  toward  or  intent  to  wrong  Mr.  Cooper,  and  that  those  pas¬ 
sages  complained  of  as  libelous  are  not  libels,  but  honest,  even 
if  mistaken,  inferences  drawn  from  what  I  believed  to  be  facts, 
which  essentially  were  so, — and  no  farther  prejudicial  to  Mr. 
Cooper  than  they  were  sustained  and  fortified  thereby. 

While  Greeley  admitted  publication  of  the  articles 
which  have  been  quoted  in  full  in  their  proper  sequence 
at  the  beginning  of  this  chapter,  of  the  authorship  of 
the  letter  upon  which  the  first  count  in  the  declaration 
had  been  based,  Greeley  said  merely,  “.  .  .a  friend 

at  Fonda  wrote  me  a  letter  detailing  the  facts  in  the  case 
and  the  circumstances  under  which  it  had  been  tried, 
which  I  published.  .  .  .”  When  Mr.  Fenimore  Coo¬ 

per’s  card  appeared  in  the  Albany  Argus,  Greeley 
promptly  published  it  in  the  Tribune.  To  the  Court  he 


140 


UNIVERSITY  OF  WISCONSIN  STUDIES 


stated  that  it  was  done  “as  the  readiest  and  fullest 
reparation  I  could  make.”  The  text  of  the  Cooper  letter 
to  the  Albany  Argus  is  given  in  Appendix  M.  The  com¬ 
ment  which  Greeley  appended  to  it  has  already  been  in¬ 
cluded  in  this  chapter.  A  portion  of  that  comment  was 
made  the  basis  of  the  second  count  in  the  declaration  of 
damages.  Submitting  as  evidence  the  copies  of  the  Tri¬ 
bune  containing  all  these  articles,  Greeley  said,  “This  is 
all  the  testimony  I  desire  to  offer  to  the  Jury,  and  I  trust 
to  this  there  can  be  no  objection.” 

Then  followed  an  analysis  of  the  Fonda  letter: 

These,  Gentlemen  of  the  Jury,  are  the  several  and  only  ar¬ 
ticles,  (the  latter  include  Mr.  Cooper’s  self-vindication,)  for  pub¬ 
lishing  which  I  am  now  on  my  defence  before  you.  There  is  no 
dispute  with  regard  to  the  essential  facts,  for  I  have  readily 
admitted  all  the  plaintiff  has  desired  to  prove  except  the  malicious 
and  libelous  intent  of  the  articles  complained  of.  In  deciding  on 
their  true  character,  bearing  in  mind  that  I  am  charged  with 
“falsely,  wickedly  and  maliciously”  publishing  articles  intended 
to  subject  the  plaintiff  to  ignominy  and  contempt,  I  beg  you  to 
consider, 

1st,  That  indignation  is  not  malice.  If  you  should  see  a 
large,  powerful  man  holding  down  and  beating  a  feeble  and  in¬ 
offensive  one,  you  would  naturally  be  indignant,  and  might  express 
your  indignation  without  incurring  the  imputation  of  malice. 
So  if  you  were  to  see  a  plaintiff  in  this  Court  press  his  cause  to 
a  verdict  unopposed,  while  the  defendant  was  detained  away 
at  the  bedside  of  a  dying  wife  or  child,  and  wholly  undefended, 
you  would  naturally  feel  indignation  and  express  it,  yet  without 
being  Justly  chargeable  with  malice. 

2dly,  I  ask  you  to  consider  my  vocation  of  public  journalist. 
In  that  vocation  it  is  my  duty  to  speak  out  in  reprehension 
of  injustice,  oppression  and  wrong,  when  another  citizen  may  in¬ 
nocently  forbear.  To  this  end,  the  Freedom  of  the  Press  is  care¬ 
fully  guarded  by  our  Federal  and  State  Constitutions.  This  Free¬ 
dom  of  the  Press  is  no  unmeaning  abstraction  or  barren  generality 
— it  implies  the  Freedom  of  Opinion  and  Utterance.  The  practical 
distinction  between  a  fearless  discussion  of  acts  and  motives,  and 
an  abuse  of  this  Freedom  to  purposes  of  private  grudge  and 
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personal  malice,  is  understood  and  acted  on  throughout  the  Coun¬ 
try.  ...  Do  not  all  of  you  understand,  in  reading  the  whole 
of  the  article  complained  of  by  the  plaintiff  in  this  suit,  that  the 
passages  he  objects  to  are  the  writer’s  inferences  from  the  ac¬ 
companying  facts?  Take  the  first  sentence  of  my  correspondent’s 
letter  which  is  recited  in  the  declaration  as  a  libel: 

“The  Circuit  Court,  now  sitting  here,  is  to  be  occupied  chiefly 
with  the  legal  griefs  of  Mr.  Fenimore  Cooper,  who  has  determined 
to  avenge  himself  upon  the  Press  for  having  contributed  to  his 
waning  popularity  as  a  novelist.” 

See  how  completely  this  is  qualified  by  and  rested  upon  the 
undoubted  facts  stated  in  the  very  next  sentence : 

“The  ‘handsome  Mr.  Effingham’  has  three  causes  of  issue 
here,  two  of  which  are  against  Col.  Webb,  Editor  of  the  Courier 
and  Enquirer,  and  one  against  Mr.  Weed,  Editor  of  the  Albany 
Evening  Journal.” 

Does  not  every  reader  readily  understand  that  the  first  sen¬ 
tence  is  the  writer’s  inference  from  the  facts  stated  in  the  second? 
Does  he  not  adopt  or  reject  the  inference,  according  as  he  shall 
judge  of  those  facts?  I  trust,  gentlemen,  that  this  distinction  be¬ 
tween  a  libel  uttered  and  a  frankly  expressed  conclusion  from  no¬ 
torious  facts,  is  as  clear  to  your  minds  as  to  mine. 

*  *  *  * 

I  trust,  Gentlemen,  that  you  have  seen  that  I  claim  no  im¬ 
munity  at  your  hands  but  an  immunity  from  presumptive  or 
legal  guilt  in  a  case  where  all  the  circumstances  forbid  the  idea 
of  actual  guilt;  and  that  the  immunity  I  claim  for  my  profession 
is  one  plainly  founded  in  the  nature  and  absolute  reason  of  things, 
and  clearly  recognized  by  the  principles  and  fortified  by  the  posi¬ 
tions  of  the  Common  Law. 

(Here  followed  our  legal  citations  and  comments,  which,  since 
the  Judge  thought  very  small  beer  of  them,  we  will  omit,  and 
consider  their  substance  when  we  come  to  speak  of  His  Honor’s 
charge.) 

Greeley  next  called  the  attention  of  the  jurors  to  the 
fact  that  this  case  grew  out  of  a  “public  trial”  and  was 
“founded  on  no  invasion  of  the  sanctuary  of  private 
life” : 

I  desire  you  to  consider  in  the  next  place,  gentlemen,  that 
this  action  for  libel  is  founded  on  no  invasion  of  the  sanctuary 
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of  private  life.  It  grew  out  of  a  public  trial  for  libel,  on  an 
action  brought  by  the  plaintiff  in  this  suit  himself,  in  a  Circuit 
of  this  Court.  That  trial  was  a  matter  of  public  interest,  and  a 
legitimate  subject  of  newspaper  publication;  it  was  my  duty  to 
give  an  account  of  it  for  the  information  of  my  readers;  it  was  or 
should  have  been  Mr.  Cooper’s  purpose,  in  bringing  the  action, 
to  have  the  result  proclaimed  and  commented  on.  An  account  came 
to  me  by  mail,  from  a  friend  attending  the  Circuit  at  Fonda; 
I  read  it,  believed  its  statement  of  facts,  and  thereupon  formed 
the  opinion  that  its  strictures  on  Mr.  Cooper’s  conduct  were  war¬ 
ranted  by  the  facts.  When,  a  few  days  afterward,  Mr.  Cooper, 
without  writing  to  me  or  in  any  way  asking  of  me  a  correction 
of  my  report,  gave  public  notice  that  he  had  directed  an  action 
to  be  commenced  against  me,  I  waited  only  till  his  missive  should 
have  reached  me.  It  came,  as  you  will  have  seen,  in  the  likeness 
of  an  olive-branch;  and  I  immediately  published  Mr.  Cooper’s  own 
version  of  the  whole  matter.  In  doing  so,  I  intimated  no  doubt 
that  he  was  right  on  all  the  points  of  difference  as  to  facts  be¬ 
tween  the  two  statements.  I  virtually  admitted,  and  intended  to 
admit,  that  his  statement,  being  last  made  and  in  view  of  the  other, 
was  right  on  those  points.  I  assumed  the  correctness  of  his 
statement,  and  then,  looking  at  the  whole  case  from  this  point 
of  view,  I  still  considered  that  Mr.  Cooper’s  course  at  Fonda 
had  not  been  honorable  or  magnanimous.  So  thinking,  I  so  said; 
and  the  bare  expression  of  that  opinion,  in  words  as  temperate  as 
the  language  affords,  forms  a  part  of  my  alleged  offence,  and  the 
second  count  in  the  declaration  on  which  I  am  now  before  you. 

Now,  Gentlemen  of  the  Jury,  it  is  no  part  of  my  case  to  prove 
that  my  opinion  was  the  sound  and  correct  one.  It  is  enough  that 
it  was  my  opinion,  and  that,  being  accompanied  by  Mr.  Cooper’s 
version  of  the  facts  on  which  it  was  avowedly  based,  it  could  work 
no  injustice  to  him.  I  think  I  need  not  argue  before  you,  Gentle¬ 
men,  that  in  this  Free  Land  I  had  a  right  to  cherish  an  opinion 
and  express  it.  And  yet,  Gentlemen,  you  cannot  declare  me  guilty 
of  Libel  in  this  case  without  assuming  that  I  had  no  such  right, 
or  that  this  was  not  my  opinion  but  a  pretence — a  groundless  and 
malicious  fabrication. 

And  now,  Gentlemen,  while  I  do  not  here  assume  to  set  up 
standards  of  honorable  conduct  or  feeling  for  the  plaintiff  or  any 
other  man,  I  do  say  that  if  I  had  stood  in  Mr.  Cooper’s  place  on 
the  trial  in  question,  having  sued  the  Editor  of  a  leading  and 
powerful  journal  for  what  I  believed  a  flagrant  libel,  I  could  not 
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have  felt  justified  in  going  to  trial  in  the  absence  of  the  defendant 
—especially  an  absence  caused  by  the  holiest  anxieties,  the  keen¬ 
est  afflictions— -either  on  the  first  or  the  second  day  of  the  term. 
If  I  had  resorted  to  a  legal  tribunal  for  the  vindication  of  my 
character,  and  not  for  the  paltry  dollars  I  might  wring  from  a 
poverty-stricken  class  by  a  system  of  legal  brow-beating  and  an¬ 
noyance— -I  should  have  desired— nay,  insisted-— that  my  opponent 
be  confronted  with  me  in  the  trial,  and  the  defence  of  which  he 
had  given  notice  be  heard.  My  honor  would  have  been  satisfied 
with  no  snap-judgment— -with  no  purse,  however  weighty,  torn 
from  the  wringing  hands  of  a  distracted  father  as  he  bent  in 
anguish  over  a  daughter  lying  at  the  gates  of  death— And  even 
if  I  had  suspected,  as  Mr.  Cooper  strangely  professes  to  have 
done— though  I  then  knew  as  I  now  know  the  fact  to  be  other¬ 
wise — that  the  defendant  was  making  domestic  afflictions  a  pre¬ 
text  for  protracting  his  absence,  I  should  still  the  more  have  in¬ 
sisted  that  that  defendant  be  represented  in  Court,  or  at  least 
that  the  longest  practicable  time  be  allowed  him,  that  the  verdict 
of  my  vindication  should  not  be  merely  triumphant  but  conclusive 
beyond  cavil. 

I  will  not  detain  you,  Gentlemen  of  the  Jury,  by  examining  in 
detail  all  the  paragraphs  or  parts  of  paragraphs  which  the  plain¬ 
tiff  has  culled  out  of  my  two  articles  to  form  the  basis  of  his  suit, 
because  I  desire  you  to  consider,  not  detached  sentences  but  the 
whole  matter. 

*  *  *  * 

I  trust,  Gentlemen,  you  will  not  infer  malice  on  my  part  from 
the  expression,  ‘the  handsome  Mr.  Effingham/  as  applied  to  Mr. 
Cooper  by  my  correspondent.  That  phrase,  which  is  conspicuously 
set  forth  in  the  declaration  against  me,  I  have  not  used;  yet  I 
regard  it  only  as  a  harmless  pleasantry.  If  is  taken,  as  you  are 
well  aware,  from  one  of  Mr.  Cooper’s  own  works,  where  it  is  ap¬ 
plied  to  a  character  which  the  public  has  generally  understood, 
from  certain  striking  coincidences,  as  intended  by  the  author  to 
stand  for  himself.  .  .  . 

You  will  consider,  Gentlemen  of  the  Jury,  that  Mr.  Cooper, 
only  ten  days  after  my  first  publication  on  which  this  suit  is 
founded,  and  simultaneously  with  my  own  article  complained  of, 
appeared  personally  in  the  columns  of  The  Tribune,  at  my  own 
instance,  and  there  gave  his  own  version  of  the  whole  matter — • 
which  version,  so  far  as  the  facts  were  concerned,  was  virtually 
admitted  by  me  to  be  correct,  and  to  modify  by  so  much  the  former 
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one.  .  .  .  The  vindication  of  Mr.  Cooper  went  to  every  reader 

of  The  Tribune  the  week  after  the  obnoxious  letter,  and  was  as 
full  and  complete  as  he  himself  saw  fit  to  make  it. — Everything 
was  conceded  to  his  statement  except  my  conviction  that  his  course 
in  the  Fonda  libel-suit  had  not  been  magnanimous. 

(Here  were  interposed  some  observations  in  reply  to  Mr.  R. 
Cooper’s  points,  which  it  is  not  necessary  to  recapitulate.) 

Gentlemen  of  the  Jury,  you  are  called  to  decide  whether 
I  have  ‘wickedly  and  maliciously’  libeled  Mr.  Cooper;  and,  if  I 
have,  to  what  extent  I  have  damaged  him.  I  beg  of  you,  in  making 
up  your  verdict,  to  consider,  first  the  admitted,  notorious  facts  in 
this  case,  apart  from  any  comments;  secondly,  the  character  of 
my  comments,  and  whether  the  mind  of  the  reader  would  not 
substantially  have  supplied  them  if  they  had  been  wholly  omitted, 
and  the  bare  facts  stated  in  my  paper.  If  you  should  thereupon 
adjudge  that  I  have  done  wrong  and  injury  to  Mr.  Cooper,  I  ask 
you  to  consider  how  far  I  have  endeavored  to  make  reparation, 
in  what  spirit  and  temper,  and  with  what  success,  and  whether 
he  does  not  at  this  moment  stand  in  as  fair  a  light  before  the 
readers  of  The  Tribune  as  if  I  had  stated  the  naked  facts  in  that 
paper,  and  left  them  to  provoke  their  own  comments. — Surely,  it 
cannot  be  that  my  opinion,  or  the  opinion  of  an  anonymous  cor¬ 
respondent,  that  he  had  not  acted  generously  in  the  premises — 
an  opinion  avowedly  based  on  the  accompanying  facts — can  have 
wrought  any  essential  injury  to  him,  in  the  face  of  his  own  ex¬ 
plicit  self-vindication.  I  hear,  Gentlemen,  of  the  ‘legal  presump¬ 
tion’  of  malice  in  certain  cases;  but  I  am  sure  that  any  pre¬ 
sumption  at  all  of  malice  in  this  case  can  be  neither  legal  nor  just. 
The  presumption  which  disregards  such  evidence  must  be  too  violent 
to  be  tolerated  by  you. 

But  should  you  find,  Gentlemen,  that  I  had  no  right  to  express 
an  opinion  as  to  the  honor  and  magnanimity  of  Mr.  Cooper,  in 
pushing  his  case  to  a  trial  as  related,  you  will  of  course  compel 
me  to  pay  whatever  damage  has  been  done  to  his  character  by 
such  expression,  followed  and  accompanied  by  his  own  statement 
of  the  whole  matter.  I  will  not  predict  your  estimate,  Gentle¬ 
men,  but  I  may  express  my  profound  conviction  that  no  opinion 
which  Mr.  Cooper  might  choose  to  express  of  any  act  of  my  life 
— no  construction  he  could  put  upon  my  conduct  or  motives — could 
possibly  injure  me  to  an  extent  which  would  entitle  or  incline  me 
to  ask  damages  at  your  hands. 
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Gentlemen  of  the  Jury,  my  character,  my  reputation  are  in 
your  hands.  I  think  I  may  say  that  I  commit  them  to  your  keep¬ 
ing  untarnished;  I  will  not  doubt  that  you  will  return  them  to  me 
unsullied.  I  ask  of  you  no  mercy,  but  justice.  I  have  not  sought 
this  issue;  but  neither  have  I  feared  nor  shunned  it.  Should 
you  render  a  verdict  against  me,  I  shall  deplore,  far  more  than 
any  pecuniary  consequence,  the  stigma  of  libeler  which  your  ver¬ 
dict  would  tend  to  cast  upon  me — an  imputation  which  I  was 
never  till  now  called  to  repel  before  a  Jury  of  my  countrymen. 
But,  Gentlemen,  feeling  no  consciousness  of  deserving  such  a 
stigma— feeling,  at  this  moment,  as  ever,  a  profound  convic¬ 
tion  that  I  do  not  deserve  it — I  shall  yet  be  consoled  by  the  reflec¬ 
tion  that  many  nobler  and  worthier  than  I  have  suffered  far  more 
than  any  judgement  here  could  inflict  on  me  for  the  Rights  of  Free 
Speech  and  Opinion-— the  Right  of  rebuking  oppression  and  mean¬ 
ness  in  the  language  of  manly  sincerity  and  honest  feeling.  By 
their  example,  may  I  still  be  upheld  and  strengthened.  Gentlemen, 
I  fearlessly  await  your  decision! 

(The  Jury  here  had  a  short  recess,  it  being  noon.  The  de¬ 
fence  occupied  in  all,  we  believe,  fifty  minutes,  or  just  as  much 
time  as  the  opening.  .  .  .) 

To  Greeley’s  surprise,  “Fenimore  took  up  the  Fonda 
libel  suit,  and  fought  the  whole  battle  over  again,  from 
beginning  to  end.”  It  should  be  noted  here  that  when 
Greeley  went  into  a  discussion  of  this  point,  he  laid  him¬ 
self  open  to  a  new  suit  for  libel.  Greeley  was  later  sued 
for  another  libel  on  Cooper,  the  passage  cited  in  the  sec¬ 
ond  count  of  the  declaration  being  the  one  which  begins 
with  the  words,  “Knowing  what  we  positively  did  and 
do  of  the  severe  illness  of  the  wife  of  Mr.  Weed”  and 
ends  with  the  warning,  “There  we  go  again !” 

The  Court  resuming  its  attendance,  Mr.  J.  Fenimore  Cooper 
summed  up  in  person  the  cause  for  the  prosecution.  He  com¬ 
menced  by  giving  at  length  the  reasons  which  had  induced  him 
to  bring  this  suit  in  Saratoga.  The  last  and  only  one  that  made 
any  impression  on  our  mind  was  this,  that  he  had  heard  a  great 
deal  of  good  of  the  People  of  Saratoga,  and  wished  to  form  a 
better  acquaintance  with  them.  (Of  course  this  desire  was  very 
flattering;  but  we  hope  the  Saratogans  won’t  feel  too  proud  to 
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speak  to  common  folks  hereafter,  for  we  want  liberty  to  visit  them 
again  next  summer.) 

Mr.  Cooper  now  walked  into  the  Public  Press  and  its  alleged 
abuses,  arrogant  pretensions,  its  interference  in  this  case,  prob¬ 
able  motives,  etc.,  but  the  public  are  already  aware  of  his  senti¬ 
ments  respecting  the  Press,  and  would  not  thank  us  to  recapitu¬ 
late  them.  His  stories  of  Editors  publishing  truth  and  falsehood 
with  equal  relish  may  have  foundation  in  individual  cases,  but 
certainly  none  in  general  practice.  No  class  of  men  spend  a  tenth 
part  so  much  time  or  money  in  endeavoring  to  procure  the  earliest 
and  best  information  from  all  quarters  as  it  is  their  duty  to  do. 
Occasionally  an  erroneous  or  utterly  false  statement  gets  into 
print  and  is  copied — for  Editors  cannot  intuitively  separate  all 
truth  from  falsehood — but  the  evil  arises  mainly  from  the  cir¬ 
cumstance  that  others  than  Editors  are  often  the  spectators  of 
events  demanding  publicity;  since  we  cannot  tell  where  the  next 
man  is  to  be  killed,  or  the  next  destructive  storm  rage,  or  the  next 
important  cause  to  be  tried;  if  we  had  the  power  of  prophecy,  it 
would  then  be  time  to  invent  some  steam-lightning  balloon,  and 
have  a  reporter  ready  on  the  spot  the  moment  before  any  notable 
event  should  occur.  This  would  do  it;  but  now  we  luckless  Editors 
must  too  often  depend  on  the  observation  and  reports  of  those  who 
are  less  observant,  less  careful,  possibly  in  some  cases  less  saga¬ 
cious,  than  those  of  our  own  tribe.  Our  limitations  are  not  unlike 
those  of  Mr.  Weller,  Junior,  as  stated  while  under  cross-examina¬ 
tion  in  the  case  of  Bardell  vs.  Pickwick: 

“Yes,  I  have  a  pair  of  eyes,”  replied  Sam,  “and  that’s  just  it. 
If  they  was  a  pair  of  patent  double  million  magnifyin’  gas  micro¬ 
scopes  of  hextra  power,  p’raps  I  might  be  able  to  see  through  a 
flight  of  stairs  and  a  deal  door,  but  bein’  only  eyes,  you  see,  my 
wision’s  limited.” 

Fenimore  proceeded  to  consider  our  Defence,  which  he  used 
up  in  five  minutes,  by  pronouncing  it  no  defence  at  all!  It  had 
nothing  to  do  with  the  matter  in  issue  whatever,  and  we  must 
be  very  green  if  we  meant  to  be  serious  in  offering  it.  (We  were 
rather  green  in  Supreme  Court  libel  law,  that’s  a  fact;  but  we 
were  put  to  school  soon  after,  and  have  already  run  up  quite  a 
little  bill  for  tuition,  which  is  one  sign  of  progress.)  His  Honor 
the  Judge  would  tell  the  Jury  that  our  law  was  no  law  whatever, 
or  had  nothing  to  do  with  this  case.  (So  he  did — Cooper  was 
right  here.)  In  short,  our  speech  could  not  have  been  meant  to 
apply  to  this  case,  but  was  probably  the  scrapings  of  our  Editorial 
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closet — mere  odds  and  ends — what  the  Editors  call  ‘Balaam.’  Here 
followed  a  historical  digression,  concerning  what  Editors  call  ‘Ba¬ 
laam’  which,  as  it  was  intended  to  illustrate  the  irrelevancy  of 
our  whole  argument,  we  thought  very  pertinent.  It  wound  up  with 
what  was  meant  for  a  joke  about  Balaam  and  his  Ass,  which  of 
course  was  a  good  thing;  but  its  point  wholly  escaped  us,  and 
we  believe  the  auditors  were  equally  unfortunate.  However,  the 
wag  himself  appreciated  and  enjoyed  it. 

There  were  several  other  jokes  (we  suppose  they  were)  uttered 
in  the  course  of  this  lively  speech,  but  we  didn’t  get  into  their 
merits,  (probably  not  being  in  the  best  humor  for  joking;)  but 
one  we  remembered  because  it  was  really  good,  and  came  down 
to  our  comprehension.  Fenimore  was  replying  to  our  remarks 
about  the  ‘handsome  Mr.  Effingham,’  (see  speech)  when  he  ob¬ 
served  that  if  we  should  sue  him  for  libel  in  pronouncing  us  not 
handsome,  he  should  not  plead  the  General  Issue,  but  Justify! 
That  was  a  neat  hit,  and  well  planted.  We  can  tell  him,  however, 
that  if  the  Court  should  rule  as  hard  against  him  as  it  does 
against  Editors  when  they  undertake  to  justify,  he  would  find  it 
difficult  to  get  in  the  testimony  to  establish  a  matter  even  so 
plain  as  our  plainness. 

Fenimore  now  took  up  the  Fonda  libel  suit,  and  fought  the 
whole  battle  over  again,  from  beginning  to  end.  Now  we  had 
scarcely  touched  on  this,  supposing  that,  since  we  did  not  justify, 
we  could  only  refer  to  the  statements  contained  in  the  publications 
put  in  issue  between  us,  and  that  the  Judge  would  check  us,  if 
we  went  beyond  these.  Fenimore,  however,  had  no  trouble;  said 
whatever  he  pleased — much  of  which  would  have  been  very  perti¬ 
nent  if  he  instead  of  we,  had  been  on  trial-showed  that  he  did 
not  believe  anything  of  Mr.  Weed’s  family  being  sick  at  the  time 
of  the  Fonda  Trials,  why  he  did  not,  etc.,  etc.  We  thought  he 
might  have  reserved  all  this  till  we  got  down  to  dinner,  which 
everybody  was  now  hungry  for,  and  where  it  would  have  been 
more  in  place  than  addressed  to  the  Jury. 

Knowing  what  we  positively  did  and  do  of  the  severe  illness 
of  the  wife  of  Mr.  Weed,  and  the  dangerous  state  of  his  eldest 
daughter  at  the  time  of  the  Fonda  Trials  in  question — regarding 
them  as  we  do — the  jokes  attempted  to  be  cut  by  Fenimore  over 
their  condition— -his  talk  of  the  story  growing  up  from  one  girl 
to  the  mother  and  three  or  four  daughters — his  fun  about  their 
probably  having  the  Asiatic  cholera  among  them  or  some  other 
contagious  disease,  etc.,  etc.,  however  it  may  have  sounded  to  others, 
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did  seem  to  us  rather  inhu — Hallo  there!  we  had  like  to  put  our 
foot  right  into  it  again,  after  all  our  tuition.  We  mean  to  say, 
considering  that,  just  the  day  before,  Mr.  Weed  had  been  choked 
by  his  counsel  into  surrendering  at  discretion  to  Fenimore,  being 
assured  (correctly)  by  said  Counsel  that,  as  the  law  is  now  ex¬ 
pounded  and  administered  by  the  Supreme  Court,  he  had  no  earthly 
choice  but  to  bow  his  neck  to  the  yoke,  pay  all  that  might  be 
claimed  of  him  and  publish  whatever  humiliations  should  be  re¬ 
quired,  or  else  prepare  to  be  irremediably  ruined  by  the  suits 
which  Fenimore  and  Richard  had  already  commenced  or  were 
getting  ready  for  him — considering  all  this,  and  how  much  Mr. 
Weed  has  paid  and  must  pay  towards  his  subsistence — how  keenly 
W.  has  had  to  smart  for  speaking  his  mind  of  him — we  did  not 
enjoy  Fenimore’s  talk  at  this  time  and  place  of  Weed’s  family, 
and  of  Weed  himself  as  a  man  so  paltry  that  he  would  pretend 
sickness  in  his  family  as  an  excuse  to  keep  away  from  Court,  and 
resort  to  trick  after  trick  to  put  off  his  case  for  a  day  or  two — 
it  seemed  to  us,  considering  the  present  relations  of  the  parties, 
most  ungen — There  we  go  again!  We  mean  to  say  that  the  whole 
of  this  part  of  Mr.  Cooper’s  speech  grated  upon  our  feelings  rather 
harshly.  We  believe  that  isn’t  a  libel.  (This  talking  with  a  gag 
in  our  mouth  is  rather  awkward  at  first,  but  we’ll  get  the  hang  of 
it  in  time.  Have  patience  with  us,  Fenimore  on  one  side  and  the 
Public  on  the  other,  till  we  nick  it.) 

On  one  point  Mr.  Cooper  was  not  quite  candid.  Having  as¬ 
sumed  to  talk  over  all  this  matter,  Weed’s  conduct,  his  own  views, 
feelings,  etc.,  in  Court,  and  been  permitted  to  proceed  in  it  to  the 
end,  he  ought,  seeing  we  were  not  allowed  a  word  after  him,  to 
have  stated  the  fact  that  Mr.  Weed  arrived  in  Fonda  barely  a  few 
hours  after  his  case  had  been  litigated  in  his  absence,  and  given  to 
the  Jury  dead  against  him.  As  it  was,  the  Jury  were  left  with 
the  impression  that  he  neither  did  nor  meant  to  attend  that  trial 
at  all. 

Personally,  Fenimore  treated  us  pretty  well  on  this  trial — let 
us  thank  him  for  that — and  so  much  the  more  that  he  did  it  quite 
at  the  expense  of  his  consistency  and  his  logic.  For,  after  stating 
plumply  that  he  considered  us  the  best  of  the  whole  Press-gang 
he  had  been  fighting  with,  he  yet  went  on  to  argue  that  all  we  had 
done  and  attempted  with  the  intent  of  rendering  him  strict  justice, 
had  been  in  aggravation  of  our  original  trespass!  Yes,  there  he 
stood,  saying  one  moment  that  we  were,  on  the  whole,  rather  a 
clever  fellow,  and  every  other  arguing  that  we  had  done  nothing 
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but  to  injure  him  wantonly  and  maliciously  at  first,  and  then  all  in 
our  power  to  aggravate  that  injury!  (What  a  set  the  rest  of  us 
must  be!) 

And  here  is  where  he  hit  us  hard  for  the  first  time.  He  had 
talked  over  an  hour  without  gaining,  as  we  could  perceive,  an  inch 
of  ground.  When  his  compliment  was  put  in,  we  supposed  he  was 
going  on  to  say  he  was  satisfied  with  our  explanation  of  the  matter 
and  our  intentions  to  do  him  justice  and  would  now  throw  up  the 
case.  But  instead  of  this  he  took  a  shear  the  other  way,  and  came 
down  upon  us  with  the  assertion  that  our  publishing  his  state¬ 
ment  of  the  Fonda  business  with  our  comments,  was  an  aggrava¬ 
tion  of  our  original  offense — was  in  effect  adding  insult  to  injury! 

Let  us  look  at  this  strange  twist  taken  in  the  matter:  We  had 
published  a  letter  from  Fonda  narrating  the  occurrences  there  and 
commenting  severely  on  Fenimore’s  conduct.  That  letter  contained 
some  misstatements  of  fact,  and  on  these  some  of  the  strictures 
were  based.  Mr.  Cooper  writes  another  letter,  correcting  these 
misstatements,  and  we  copy  it.  .  .  . 

We  understood  at  once  that  what  a  third  person  had  written  on 
the  spur  of  the  moment,  so  far  as  it  regarded  Mr.  Cooper’s  own 
acts  in  the  presence  of  witnesses,  must  of  course  be  wrong  where 
it  differed  from  Mr.  Cooper’s  own  maturer  statement,  and  all  in¬ 
ferences  founded  on  such  point  in  the  former  account  fell  of  course. 
It  did  not  occur  to  us  that  anybody  could  think  differently  from 
this,  and  we  supposed  there  was  nothing  more  to  be  said  in  the 
premises.  All  we  did  say,  therefore,  was  in  substance  that,  taking 
Mr.  Cooper’s  own  account  of  the  facts,  his  conduct  had  not  been 
what  we  considered  honorable  and  magnanimous.  Who  could  sup¬ 
pose  that  we  meant  (see  the  article  quoted  in  our  Defence)  to 
discredit  and  express  our  disbelief  in  Mr.  Cooper’s  account  of  his 
own  acts?  Yet  Mr.  Cooper  did  suppose  it — at  least,  he  put  the 
whole  case  in  that  light  to  the  Jury  as  strongly  as  he  could;  and 
—alas  for  us! — the  Judge  took  the  same  view  of  the  matter,  and 
that  floored  us. 

Let  us  be  carefully  just  to  Mr.  Cooper:  One  expression  in 
our  own  article  of  November  30,  “-pushing  his  case  to  a  default  on 
the  first  and  then  on  the  second  day  of  the  term,”  does  give  a 
bare  color  to  his  representation,  and  if  this  were  the  whole  article, 
might  afford  it  some  justification.  What  we  meant  to  imply  was 
that  he  appeared  and  declared  himself  ready  to  try  the  case  on  the 
first  day  of  the  term,  though,  when  appealed  to,  he  consented  to 
wait  a  day.  If  a  man  were  bent  on  pushing  his  case  to  trial  in  his 
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opponent’s  absence  with  a  sixty-wolf  power,  he  could  do  no  more 
than  wait  till  it  was  called  in  its  order  by  the  clerk,  and  then  say, 
with  the  sweetest  of  smiles  and  a  bow  to  the  Judge,  “Ready  on 
the  part  of  the  plaintiff,  sir” — and  simply  stand  there.  If  any¬ 
body  knows  how  to  push  a  case  harder  than  this  they  may  teach 
us  the  art  if  they  don’t  charge  too  much  for  the  tuition. 

But,  considering  that  our  correspondent  had  been  quite  wrong 
in  his  hearsay  statement  on  this  very  point,  we  ought  to  have  used 
a  different  word  or  phrase  in  this  connection;  and  so  we  should 
if  we  had  supposed  the  idea  adopted  by  Mr.  Cooper,  to  wit,  that  we 
discredited  his  statements  of  fact,  could  possibly  occur  to  anyone. 
But  taking  the  other  view,  viz.,  that  his  facts  qualified  our  own 
language  used  in  connection  with  them,  we  supposed  everybody 
understood  that  we  could  mean  only  by  the  phrase  so  misapplied 
by  Mr.  Cooper  that  he  was  ready  and  willing  to  go  to  trial  on  the 
first  day  of  the  term  in  Mr.  Weed’s  absence,  though  upon  remon¬ 
strance  he  desisted;  and  that  he  did  go  to  trial  the  second  day 
under  those  precise  circumstances.  If  we  had  supposed  Cooper 
could  sue  us  after  we  had  published  his  own  statement,  we  should 
have  been  more  precise  and  guarded  than  we  were.  But  we  are  sure 
nobody  understood  us  as  saying  that  he  absolutely  pushed  his  case 
to  trial  the  first  day,  and  then  the  second  day  over  again.  Mr. 
Cooper  is  a  strange  man  in  some  respects,  but  we  never  meant 
to  accuse  him  of  working  miracles. 

The  text  of  the  article  here  referred  to  by  Greeley 
may  be  found  in  its  proper  sequence  in  the  early  part 
of  this  chapter: 

But  in  order  to  show  beyond  cavil  that  the  construction 
placed  by  Fenimore  and  His  Honor  on  our  expression  of  Nov. 
30th  and  its  purpose  is  wrong,  we  copy  from  The  Tribune  of  Nov. 
29th,  1841  (the  very  day  before  the  article  so  misconstrued  ap¬ 
peared  in  our  columns,)  an  Editorial,  which  appeared  directly 
under  our  Editorial  head,  in  our  next  Weekly  directly  over 
the  article  of  November  30th.  It  is  word  for  word  as  follows: 
(q.  v.) 

Will  any  man  say  after  this  that  we  actually  meant,  in  our 
article  of  Nov.  30th,  to  charge  Mr.  Cooper  with  positively  insisting 
on  going  to  trial  on  the  first  day  of  the  term? 

One  word  more  about  all  this  ‘pushing’  and  we  push  out  of  it. 
Richard,  Fenimore,  and  His  Honor,  (if  we  mistake  not)  each  in 
turn  dwelt  upon  the  enormity  of  our  correspondent’s  mistake  with 
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regard  to  Mr.  Cooper’s  ultimate  course  on  the  first  day,  assumed, 
erringly,  that  we  meant  to  persist  in  instead  of  correcting  that 
mistake,  and  thereupon  represented  us  as  holding  up  the  plain¬ 
tiff  to  odium  as  a  monster  of  inhumanity,  etc.,  etc.  Now  we 
don’t  concur  in  all  this— -we  here  express  no  opinion  on  Mr.  Cooper’s 
course  in  all  that  matter— but  we  do  say  that  if  it  would  have 
been  so  heinous  to  insist  on  a  trial  the  first  day,  we  cannot  see 
that  it  was  much  better  to  insist  just  so  on  the  second  day,  in 
view  of  Mr.  Weed’s  afflictions.  That  is  about  what  we  meant  in 
our  article  of  November  30th',  whereon  the  second  count  in  the 
Declaration  against  us  was  based. 

Mr.  Cooper  was  wrong  in  attempting  to  show  that  our  articles 
alleged  as  libels  were  reflections  on  the  Court— but  as  His  Honor 
set  that  right,  and  it  had  nothing  to  do  with  the  issue  to  be  tried, 
we  let  it  pass.  If  we  had  libeled  the  Court,  that  should  not  ag¬ 
gravate  the  damages  going  into  Fenimore’s  pocket,  but  was  quite 
another  affair.— But  everybody  acquainted  with  the  Courts  well 
knows  that  a  Judge  cannot  properly  defer  to  an  application  of 
the  defendant  only  to  put  off  a  cause  unless  it  be  supported  by 
affidavit;  but  a  plaintiff  may.  If  we  had  been  Judge,  we  could 
not  have  felt  justified  in  putting  over  this  case  a  second  time, 
by  a  mere  statement  of  Mr.  Weed’s  troubles;  if  we  had  been 
plaintiff,  we  could  not  have  refused  it,  that’s  the  odds. 

There  was  a  little  point  made  by  the  prosecution  which 
seemed  to  us  too  little.  Our  Fonda  letter  had  averred  that  Cooper 
had  three  libel-suits  coming  off  there  at  that  Circuit— two  against 
Webb,  one  against  Weed.  Richard  and  Fenimore  argued  that 
this  was  a  lie — the  one  against  Weed  was  all.  The  nicety  of  the 
distinction  here  taken  will  be  appreciated  when  we  explain  that 
the  suits  against  Webb  were  indictments  for  libels  on  J.  Feni¬ 
more  Cooper! 

We  supposed  that  Fenimore  would  pile  up  the  law  against 
us,  but  were  disappointed.  He  merely  cited  the  last  case  decided 
against  an  Editor  by  the  Supreme  Court  of  this  State.  Of  course,  it 
was  very  fierce  against  Editors  and  their  libels,  but  did  not 
strike  us  as  at  all  meeting  the  issue  we  had  raised,  or  covering 

the  grounds  on  which  this  case  ought  to  have  been  decided. 

*  *  *  * 

Fenimore  closed  something  before  two  o’clock,  having  spoken 
over  an  hour  and  a  half.  If  he  had  not  wasted  so  much  time  in 
promising  to  make  but  a  short  speech  and  to  close  directly,  he 
would  have  got  through  considerably  sooner.  Then  he  did  wrong 
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to  Richard  by  continually  recurring  to  and  fulsome  eulogiums 
on  the  argument  of  “my  learned  kinsman.”  Richard  had  made  a 
good  speech  and  an  effective  one — no  mistake  about  it — and  Feni- 
more  must  mar  it  first  by  needless,  provoking  interruptions, 
and  then  by  praises  which,  though  deserved,  were  horribly  out 
of  taste  and  out  of  date.  Fenimore,  my  friend,  you  and  I  had 
better  abandon  the  Bar — we  are  not  likely  either  of  us  to  cut 
much  of  a  figure  there.  Let  us  quit  before  we  make  ourselves 
ridiculous. 

The  attention  of  the  reader  is  called  here  to  the  criti¬ 
cism  of  Judge  Willard,  who  instructed  the  jury  to  bring 
in  what  Greeley  called  “a  pretty  sizable  verdict” : 

His  Honor  Judge  Willard  occupied  a  brief  half  hour  in 
charging  the  Jury.  We  could  not  decently  appear  occupied  in 
taking  down  this  Charge,  and  no  one  else  did  it — so  we  must 
speak  of  it  with  great  circumspection.  That  he  would  go  dead 
against  us  on  the  Law  of  the  case  we  knew  right  well,  from  his 
decisions  and  charges  on  similar  trials  before.  Not  having  his 
Law  points  before  us,  we  shall  not  venture  to  speak  of  them. 
Suffice  it  to  say,  that  they  were  New  York  Supreme  and  Circuit 
Court  Law — no  better  and  no  worse  than  he  has  measured  off 
to  several  Editorial  culprits  before  us.  They  are  the  settled  maxims 
of  the  Supreme  Court  of  this  State  in  regard  to  the  law  of 
libel  as  applied  to  Editors  and  Newspapers,  and  we  must  have 
been  a  goose  to  expect  any  better  than  had  been  served  out  to 
our  betters.  The  Judge  was  hardly,  if  at  all,  at  liberty  to  know 
or  tolerate  any  other. 

But  while  we  could  not  have  the  vanity  to  suppose  His  Honor 
would  abandon  his  law  and  adopt  ours,  we  did  expect  that  he  would 
consider  our  law,  even  though  he  had  considered  every  crumb  of 
it  before.  He  of  course  understood  that  we  had  contested  this 
issue  for  the  very  purpose  of  bringing  before  the  Bench,  and 
thence  before  the  Public,  certain  considerations  connected  with 
the  Law  of  Libel  as  applied  to  the  Press,  which  we  thought  our 
State  Tribunals  had  not  duly  regarded.  Mr.  Cooper,  so  far  as 
we  could  judge,  never  wanted  to  bring  this  case  into  Court  any 
more  than  we  did — we  always  supposed  he  thought  it  would  cost, 
one  way  and  another,  quite  as  much  as  it  would  come  to — and 
we  know  he  was  willing  to  let  us  off  very  easily.  But  we  never 
wanted  to  be  let  off.  We  wanted  to  go  into  Court  and  be  instructed 
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as  to  the  point  in  which  we  had  misapprehended  the  spirit  of  the 
Common  Law  in  its  application  to  such  cases  as  ours.  This  we  did 
not  get.  On  all  we  said  with  regard  to  the  Right  of  Free  Opinion 
and  the  inapplicability  of  the  Law  of  Libel  to  what  is  obviously 
and  avowedly  an  expression  of  Opinion,  founded  on  accompanying 
facts,  he  did  not  (so  far  as  we  could  gather)  deign  to  bestow  a  syl¬ 
lable.  The  Law  that  we  tried  to  bring  to  bear  on  the  case  he  set 
aside  at  one  brush  as  wholly  inapplicable — a  part  of  it  applying 
only  to  the  discussion  of  public  affairs  and  the  character  and  mo¬ 
tives  of  public  men,  where  necessarily  a  larger  liberty  is  allowed; 
and  the  residue  as  applying  to  verbal  defamation  or  slander  only, 
with  regard  to  which  the  law  is  far  less  strict  than  with  libelers 
by  writing,  and  prescribes  that  the  person  slandered  must  have 
been  charged  with  some  infamous  crime  or  offence  calculated  to 
exclude  him  from  Society,  before  an  action  will  lie.  These  two 
classes,  Judge  Willard  charged,  absorb  all  the  principles  and 

cases  from  the  Common  Law  cited  by  us. 

*  *  *  * 

We  have  great  respect  for  Judge  Willard’s  opinion,  though 
he  has  none  for  ours;  but  we  will  give  our  head  for  a  football 
if  the  author  is  not  here  maintaining  the  wisdom,  justice,  and 
lawfulness  of  publications  and  strictures  affecting  individual  and 
private  character,  if  the  same  be  intended  to  rebuke  immorality, 
injustice,  and  wrongdoing.  In  other  words,  he  is  maintaining  the 
Freedom  of  the  Press,  in  a  sense  very  different  from  Mr.  Feni- 
more  Cooper’s  definition  that  this  means  only  freedom  from  a 
Government  Censorship.  We  cited  many  more  passages  to  the 

same  effect  to  His  Honor — and  with  the  same  effect. 

*  *  *  * 

His  Honor  thought  the  consideration  urged  by  us  that  we 
had  not  invaded  the  sanctuary  of  the  plaintiff’s  family  and  given 
currency  to  any  scandalous  report  about  him  or  his  in  their  pri¬ 
vate  capacity,  ought  to  have  force  in  considering  the  question 
of  damages.  Grateful  as  we  are  to  His  Honor  for  his  good  word 
on  this  behalf,  we  yet  beg  leave  to  observe  that  we  brought  this 
fact  into  view  only  to  illustrate  the  question  of  libel  or  No  Libel. 
And,  as  His  Honor  appeared  to  us  to  understand,  as  the  Supreme 
Court  in  its  late  decision  represented,  that  the  Press  claims 
the  prerogative  of  libeling  whom  and  how  they  please — a  pre¬ 
tension  which,  he  thought,  ought  to  be  signally  and  exemplarily 
rebuked —  ...  We  hold  that  an  Editor  may  be  guilty  of  a  libel 
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as  clearly  and  fully  as  any  other  man,  and  when  he  is  he  ought  to 
be  signally  punished.  .  .  . 

*  *  *  * 

But  we  have  filled  our  paper,  and  must  close.  The  Judge 
charged  very  hard  against  us  on  the  facts  of  the  case,  as  calling 
for  a  pretty  sizable  verdict — our  legal  guilt  had  of  course  been 
settled  long  before  in  the  Supreme  Court  of  New-York. 

When  the  Charge  commenced,  we  would  not  have  given  Feni- 
more  the  first  red  cent  for  his  verdict;  when  it  closed,  we  under¬ 
stood  that  we  were  booked  to  suffer  some.  If  the  Jury  had  re¬ 
turned  a  verdict  in  our  favor,  the  Judge  must  have  been  con¬ 
strained  by  his  charge  to  set  it  aside,  as  contrary  to  law. 

The  attention  of  the  reader  is  here  called  to  the  fact 
that  the  article  for  which  Greeley  had  been  sued  was 
identical,  as  far  as  it  went,  with  that  which  Weed  had 
published  in  the  Albany  Evening  Journal  of  November 
22,  1841.  Two  days  after  this  report  of  the  Greeley  trial 
was  published  in  the  Tribune,  Weed  saw  fit  to  retract 
the  corresponding  article.  It  must  be  recalled  that  Weed 
was  the  author  of  both  reports. 

The  verdict  in  the  case  of  Cooper  vs.  Greeley  and 
McElrath  was  for  two  hundred  dollars  in  damages  to 
be  paid  to  the  plaintiff  in  the  suit.  “Since  the  Jury  have 
cut  down  his  little  bill  from  $3,000  to  $200,”  Greeley 
wrote,  “we  won’t  higgle  a  bit  about  the  balance,  but 
pay  it  on  sight.” 

The  Jury  retired  about  half-past  two,  and  the  rest  of  us 
went  to  dinner.  The  Jury  were  hungry  too,  and  did  not  stay  out 
long.  On  comparing  notes  there  were  seven  of  them  for  a  verdict 
of  $100,  two  for  $200  and  three  for  $500.  They  added  these  sums 
up — total  $2,600 — divided  by  12,  and  the  dividend  was  a  little 
over  $200 ;  so  they  called  it  $200  damages  and  six  cents  costs,  which 
of  course  carries  full  costs  against  us.  We  went  back  from  dinner, 
took  the  verdict  in  all  meekness,  hired  a  sleigh,  and  struck  a  bee¬ 
line  for  New  York. 

Thus  for  The  Tribune  the  rub-a-dub  is  over;  the  adze  we 
trust  laid  aside,  the  staves  all  in  their  places;  the  hoops  tightly 
driven;  and  the  heading  not  particularly  out  of  order.  Nothing 
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remains  but  to  pay  piper,  or  cooper,  or  whatnot;  and  that  shall 
be  promptly  attended  to. 

Yes,  Fenimore  shall  have  his  $200.  To  be  sure,  we  don’t 
exactly  see  how  we  came  to  owe  him  that  sum;  but  he  has  won 
it,  and  shall  be  paid.  ‘The  court  awards  it,  and  the  law  doth 
give  it.’  We  should  like  to  meet  him  and  have  a  social  chat 
over  the  whole  business,  now  it  is  over.  There  has  been  a  good 
deal  of  fun  in  it,  come  to  look  back;  and  if  he  has  as  little  ill- 
will  toward  us  as  we  bear  to  him,  there  shall  never  be  another 
hard  thought  between  us.  We  don’t  blame  him  a  mite  for  the  whole 
matter;  he  thought  we  injured  him,  sued  us,  and  got  his  pay. 
Since  the  Jury  have  cut  down  his  little  bill  from  $3,000  to  $200, 
we  won’t  higgle  a  bit  about  the  balance,  but  pay  it  on  sight. 
In  fact,  we  rather  like  the  idea  of  being  (for  our  means)  so  muni¬ 
ficent  a  patron  of  American  Literature;  and  are  glad  to  do 
anything  for  one  of  the  most  creditable  (of  old)  of  our  authors, 
who  are  now  generally  reduced  to  any  shift  for  a  living  by  that 
grand  National  rascality  and  greater  folly,  the  denial  of  Inter¬ 
national  Copyright.  (‘My  pensive  public’  don’t  flatter  yourself 
that  we  are  to  be  rendered  mealy-mouthed  toward  you  by  our 
buffeting.  We  shall  put  it  to  your  iniquities  just  as  straight  as 
a  loon’s  leg,  calling  a  spade  a  spade,  and  not  an  oblong  agricultural 
implement,  until  the  judicial  construction  of  the  Law  of  Libel  shall 
take  another  hitch,  and  its  penalties  be  invoked  to  shield  com¬ 
munities  as  well  as  individuals  from  censure  for  their  trans¬ 
gressions.  Till  then,  keep  a  bright  look  out!) 

And  Richard,  too,  shall  have  his  share  of  ‘the  spoils  of  vic¬ 
tory.’  He  has  earned  them  fairly,  and,  in  the  main,  like  a  gentle¬ 
man — making  us  no  needless  trouble,  and  we  presume  no  needless 
expense.  All  was  fair  and  above  board,  save  some  little  specks 
in  his  opening  of  the  case,  which  we  noticed  some  hours  ago,  and 
have  long  since  forgiven.  For  the  rest,  we  rather  like  what  we 
have  seen  of  him;  and  if  anybody  has  any  law  business  in  Otse¬ 
go,  or  any  libel  suits  to  prosecute  anywhere,  we  heartily  recom¬ 
mend  Richard  to  do  the  work,  warranting  the  client  to  be  hand¬ 
somely  taken  in  and  done  for  throughout.  (There’s  a  puff,  now, 
a  man  may  be  proud  of.  We  don’t  give  such  every  day  out  of 
pure  kindness.  It  was  Fenimore,  we  believe,  that  said  on  the 
trial,  that  our  word  went  a  great  way  in  this  country.)  Can 
we  say  a  good  word  for  you,  gallant  foeman?  We’ll  praise  any¬ 
thing  of  yours  we  have  read  except  The  Monikins,  as  we  have  read 
through  no  work  you  have  published  since. 
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But  sadder  thoughts  rush  in  on  us  in  closing.  Our  case  is 
well  enough,  or  of  no  moment;  but  we  cannot  resist  the  convic¬ 
tion  that  by  result  of  these  Cooper  libel-suits,  and  by  the  Judi¬ 
cial  constructions  which  produce  that  result,  the  Liberty  of  the 
Press — its  proper  influence  and  respectability,  its  power  to  re¬ 
buke  wrong  and  to  exert  a  salutary  influence  upon  the  Public 
Morals  is  fearfully  impaired.  We  do  not  see  how  any  paper  can 
exist,  and  speak  and  act  worthily  and  usefully  in  this  State, 
without  subjecting  itself  daily  to  innumerable,  unjust  and  crush¬ 
ing  prosecutions  and  indictments  for  libel.  Even  if  Juries  could 
have  nerves  of  iron  to  say  and  do  what  they  really  think  right  be¬ 
tween  man  and  man,  the  costs  of  such  prosecution  would  ruin 
any  journal. 

But  the  Liberty  of  the  Press  has  often  been  compelled  to  ap¬ 
peal  from  the  Bench  to  the  People.  It  will  do  so  now,  and  we 
will  not  doubt  with  success.  Let  not,  then,  the  wrongdoer  who 
is  cunning  enough  to  keep  the  blind  side  of  the  law,  the  swindling 
Banker  who  has  spirited  away  the  means  of  the  widow  and  orphan, 
the  libertine  who  has  dragged  a  fresh  victim  to  his  lair,  imagine 
that  they  are  permanently  shielded,  by  this  misapplication  of  the 
law  of  Libel,  from  fearless  exposure  to  public  scrutiny  and  indigna¬ 
tion  by  the  eagle  gaze  of  an  unfettered  Press.  Clouds  and  dark¬ 
ness  may  for  the  moment  rest  upon  it,  but  they  cannot,  in  the  na¬ 
ture  of  things,  endure.  In  the  very  gloom  of  its  present  humilia¬ 
tion  we  read  the  prediction  of  its  speedy  and  certain  restoration  to 
its  Rights  and  its  true  dignity — to  a  sphere  not  of  legal  sufferance 
merely,  but  of  admitted  usefulness  and  honor.6 

Parton  gives  us  several  bits  of  information,  in  his 
life  of  Greeley,  in  regard  to  both  the  writing  and  the 
reception  of  Greeley’s  story.  This  narrative  which  oc¬ 
cupied  eleven  columns  and  a  quarter  in  the  daily  Tribune 
for  December  12,  was  reprinted  in  the  weekly  issue  bear¬ 
ing  the  date  of  December  17,  1842. 

It  “provoked  the  novelist  to  new  anger,  and  another 
suit”  which  never  came  to  trial,  although  a  demurrer 
w'as  argued  before  the  Supreme  Court  as  late  as  1845. 
The  offending  passage  set  forth  in  the  second  count  was 
that  involving  the  use  of  the  syllables,  “inhu — ”  and  “un- 

®  New  York  Daily  Tribune,  Monday,  December  12,  1842.  Weekly  Tribune,  Saturday, 
December  17,  1842. 
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gen- — ” ;  the  first  count  set  forth  passages  already  pointed 
out  in  the  editorial  comment  on  the  first  suit,  dating  back 
to  November,  1841.  These  will  be  considered  in  more  de¬ 
tail  in  due  course. 

This  narrative,  which  came  within  three-quarters  of  a  column 
of  filling  the  entire  inside  of  the  Tribune,  and  must  have  covered 
fifty  pages  of  foolscap,  was  written  at  the  rate  of  about  a  column 
an  hour.  It  set  the  town  laughing,  elicited  favorable  notices  from 
more  than  two  hundred  papers,  and  provoked  the  novelist  to  new 
anger,  and  another  suit;  in  which  the  damages  were  laid  at  three 
thousand  dollars.  “We  have  a  lively  trust,  however,”  said  the 
offending  editor,  “that  we  shall  convince  the  jury  that  we  do  not 
owe  him  the  first  red  cent  of  it.”7 

“I  have  often  heard  it  asserted  from  the  Bench  that 
editors  claim  impunity  to  libel, — which  is  not  the  truth,” 
wrote  Greeley  in  his  volume  of  recollections.  “What  I 
claim  and  insist  on  is  just  this:  That  the  editor  shall  be 
'protected  by  the  nature  and  exigencies  of  his  calling  to 
the  same  extent,  and  in  the  same  degree,  that  other  men 
are  protected  by  the  exigencies,  the  requirements,  of 
THEIR  callings  or  positions  respectively.” 

This  same  doctrine  was  set  forth  by  Greeley  in  a  ser¬ 
ies  of  utterances  on  the  general  subject  of  “The  Press 
and  the  Law  of  Libel.”  A  portion  of  the  first  article, 
which  appeared  on  the  day  following  the  report  of  the 
trial,  is  quoted  herewith:8 

The  Press  and  the  Law  of  Libel 

We  invite  the  general  attention  of  the  Press,  and  not  less 
of  the  People,  to  the  principles  involved  in  the  application  made  of 
the  Law  of  Libel  to  Public  Journals  and  Journalists  by  the  Su¬ 
preme  Court  of  this  State.  Those  principles  will  very  broadly 
appear  to  those  who  may  have  patience  to  peruse  our  long  Re¬ 
port  of  our  Trial  for  a  Libel  on  J.  Fenimore  Cooper,  published 
in  yesterday’s  paper.  We  cannot  doubt  that  the  Press  must  feel 
as  we  do  in  regard  to  this  matter,  for  our  cause  is  indeed  that  of 
the  whole  profession. — This  suit  is  over  and  settled;  for  we  know 

7  Parton.  Life  of  Horace  Greeley,  p.  203. 

8  New  York  Tribune,  December  13,  1842. 
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a  great  deal  better  than  to  appeal  it  to  our  Supreme  Court.  Let 
us  sink,  then,  entirely,  the  personal  issue  as  to  whether  we  did 
or  did  not  libel  Mr.  Fenimore  Cooper,  and  if  we  did  how  much 
we  ought  to  pay  him  therefor,  and  look  only  to  the  principles 
involved  in  this  case,  as  involving  the  Rights  and  Independence 
of  the  Press. 

It  was  hard  for  us  to  sit  quietly  and  hear  Fenimore  argue 
and  the  Judge  charge  that  we  claimed  for  the  Press  an  impunity 
from  prosecution  for  Libel — a  dispensation  from  the  Law — and 
thereupon  invoke  exemplary  damages  upon  our  devoted  head,  be¬ 
cause  of  our  audacity  and  arrogance — and  we  not  allowed  to  open 
our  lips  in  correction  of  the  error.  But  that  is  gone  by.  Let  us 
now  put  a  few  cases,  to  show  more  clearly,  if  possible,  what  we 
did  maintain,  and  the  ground  on  which  the  Press  stands  in  rela¬ 
tion  to  Libels  and  the  Law  of  Libel. 

*  *  *  * 

Let  us  illustrate  the  beauties  of  the  Supreme  Court  Law  of 
Libel  by  one  more  instance,  and  we  take  leave  of  the  subject: 
Suppose  a  friend  of  ours,  who  is  hunting  Giraffes  in  Central 
Africa  should  send  us  an  account  of  the  manners  and  customs  of 
a  capital  he  visits — racy  and  vigorous  as  our  correspondents  are 
apt  to  write — and  shall  therein  say,  among  other  things,  “the 
monarch  (of  Houssa,  say)  has  six  hundred  wives  and  concu¬ 
bines.”  Hereupon  we  may  perhaps  comment  that  six  hundred  are 
rather  more  wives  than  one  man  needs,  or  ought  to  have.  Directly 
some  pettifogger  in  want  of  a  job — and  there  are  plenty  this  side 
of  Cooperstown  who  would  undertake  such  a  case  for  less  than 
a  peck  of  gold  dust — gets  the  authority  of  the  monarch  aforesaid, 
and  pounces  upon  us,  writing  us  a  letter  at  the  outset  setting  forth 
that  this  client  has  but  five  hundred  seventy-eight  wives.  Well,  we 
think  this  is  a  trumpery  matter,  but  we  publish  the  letter  duly 
remarking  that  we  have  little  feeling  any  way  with  respect  to  his 
most  noble  Majesty,  but  we  don’t  think  his  own  story  mends  the 
matter  essentially.  Well,  now  comes  the  Declaration,  to  which 
it  is  idle  to  attempt  to  demur  under  our  Supreme  Court  law;  for 
every  body  knows  it  is  prejudicial  to  a  man  here  to  charge  him 
with  having  wives  enough  for  a  whole  street  or  village.  If  we 
try  to  Justify,  we  must  prove  the  whole  six  hundred — or  less 
smashes  us.  We  have  ‘falsely,  wickedly  and  maliciously’  accused 
a  man  of  having  a  wife  more  than  he  has,  when  the  truth  is  quite 
liberal  to  him.  Our  only  chance  is  to  try  the  General  Issue,  and 
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beg  the  Court  to  take  a  common-sense  view  of  the  case — to  say 
whether  the  idea  of  libel  in  the  premises  is  not  absurd  and  mis¬ 
taken.  That  might  answer — but  not  in  New  York.  All  that  we 
can  do  is  to  scrape  up  the  sixpences  to  meet  the  verdict  and  costs, 
and  be  careful  never  to  make  another  statement  of  matters  not 
occurring  under  our  personal  observation,  until  a  Court  and  Jury 
shall  have  sifted  the  case  and  verified  the  facts,  (unless  this  shall 
be  shut  out  by  the  settled  rules.)  We  wish  our  higher  Judges 
were  compelled  to  read,  for  three  years,  papers  conducted  in 
obedience  to  their  application  of  the  Law  of  Libel.  By  the  end 
of  that  period,  they  would  want  to  go  to  a  District  School,  and 
the  Bench  would  then  be  differently  filled. 

So  great  was  the  demand  for  copies  of  the  story  of 
the  trial  that  Greeley  and  McElrath  published  a  pamphlet 
edition  of  the  report.  The  accompanying  advertisement 
appeared  in  the  Tribune  for  December  17,  1842 : 

J.  Fenimore  Cooper  VS.  Horace  Greeley  and  Thomas  McElrath 

The  great  demand  for  the  Report  of  this  celebrated  Libel 
Suit  has  induced  the  undersigned  to  publish  it  in  a  more  con¬ 
venient  and  durable  form  than  the  newspaper,  and  they  therefore 
announce  that  a  Pamphlet  edition,  containing  some  additions  and 
many  corrections,  will  be  published  on  Friday  next.  Price  6% 
cents,  or  $4  for  one  hundred  copies.  Orders  must  be  accompanied 
with  the  cash. 

Greeley  &  McElrath 
Tribune  Building,  160  Nassau  Street 

Having  been  unable  to  secure  a  copy  of  the  pamphlet 
edition,  the  writer  has  had  no  means  of  checking  up  the 
versions  in  order  to  discover  what  the  advertisement  re¬ 
fers  to  as  “some  additions  and  many  corrections.” 

At  the  trial  “Fenimore  was  replying  to  our  remarks 
about  the  handsome  Mr.  Effingham  when  he  observed 
that  if  we  should  sue  him  for  libel  in  pronouncing  us  not 
handsome,  he  should  not  plead  the  General  Issue,  but 
Justify.”  Greeley  added  the  comment :  “That  was  a  neat 
hit  and  well  planted.  We  can  tell  him,  however,  that  if 
the  Court  should  rule  as  hard  against  him  as  it  does 
against  editors  when  they  undertake  to  justify,  he  would 
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find  it  difficult  to  get  in  the  testimony  to  establish  a  mat¬ 
ter  even  so  plain  as  our  plainness.” 

This  little  passage  at  arms  is  evidently  the  inspira¬ 
tion  for  the  clever  editorial  in  which  Greeley  parallels 
his  own  trial  at  Ballston  with  an  imaginary  case  in  which 
Cooper  was  sued  for  a  libel  in  asserting  Greeley’s  per¬ 
sonal  uncomeliness.  The  application  is  obvious.9 

Our  friend,  Fenimore  Cooper,  it  will  be  remembered,  chival¬ 
rously  declared,  in  his  summing  up  at  Ballston,  that  if  we  were 
to  sue  him  for  a  libel  in  asserting  our  personal  uncomeliness,  he 
should  not  plead  the  General  Issue,  but  Justify.  To  a  plain  man, 
this  would  seem  an  easy  and  safe  course.  But  let  us  try  it: 
Fenimore  has  the  audacity  to  say  that  we  are  not  handsome;  we 
employ  Richard — we  presume  he  has  no  aversion  to  a  good  fee 
even  if  made  of  the  Editorial  ‘sixpences’  Fenimore  dilated  on — 
and  commence  our  action,  laying  the  venue  in  St.  Lawrence,  Alle¬ 
ghany,  or  some  other  county  where  our  personal  appearance  is 
not  notorious;  and,  if  the  Judge  should  be  a  friend  of  ours,  so 
much  the  better.  Well:  Fenimore  boldly  pleads  Justification, 
thinking  it  as  easy  as  not.  But  how  is  he  to  establish  it?  We  of 
course  should  not  be  so  green  as  to  attend  the  Trial  in  person 
on  such  an  issue — no  man  is  obliged  to  make  out  his  adversary’s 
case — but  would  leave  it  all  to  Richard,  and  the  help  the  Judge 
might  properly  give  him.  So  the  case  is  on,  and  Fenimore  under¬ 
takes  the  Justification,  which  of  course  admits  and  aggravates 
the  libel;  so  our  side  is  all  made  out.  But  let  us  see  how  he  gets 
along;  of  course,  he  will  not  think  of  offering  witnesses  to  swear 
point-blank  that  we  are  homely— that,  if  he  did  not  know  it,  the 
Judge  would  soon  tell  him  would  be  a  simple  opinion,  which  would 
not  do  to  go  to  a  Jury;  he  must  present  facts. 

Fenimore. — Well,  then,  your  Honor,  I  offer  to  prove  by  this 
witness  that  the  plaintiff  is  tow-headed,  and  half  bald  at  that;  he 
is  long-legged,  gaunt  and  most  cadaverous  of  visage — ergo,  homely. 

Judge. — How  does  that  follow?  Light  hair  and  fair  face  be¬ 
speak  a  purely  Saxon  ancestry,  and  were  honorable  in  the  good 
old  days:  I  rule  that  they  are  comely.  Thin  locks  bring  out  the 
phrenological  developments,  you  see,  and  give  dignity  and  massive¬ 
ness  to  the  aspect;  and  as  to  slenderness,  what  do  our  dandies 
lace  for  if  that  is  not  graceful?  They  ought  to  know  what  is 

8  New  York  Tribune,  December  31,  1842. 


THE  “EFFINGHAM”  LIBELS  ON  COOPER  J6X 

attractive,  I  reckon.  No,  sir,  your  proof  is  irrelevant,  and  I  rule 
it  out. 

Fenimore  (the  sweat  starting).— Well,  your  Honor,  I  have 
evidence  to  prove  the  said  plaintiff  slouching  in  dress;  goes  bent 
like  a  hoop,  and  so  rocking  in  gait  that  he  walks  down  both  sides 
of  a  street  at  once. 

Judge. — That  to  prove  homeliness?  I  hope  you  don’t  expect 
a  man  of  ideas  to  spend  his  precious  time  before  a  looking  glass? 
It  would  be  robbing  the  public.  “Bent,”  do  you  say?  Isn’t  the 
curve  the  true  line  of  beauty,  I’d  like  to  know?  Where  were  you 
brought  up?  As  to  walking,  you  don’t  expect  “a  man  of  mark,” 
as  you  called  him  at  Ballston,  to  be  quite  as  dapper  and  pert  as 
a  footman,  whose  walk  is  his  hourly  study  and  his  nightly  dream 
and  perfection  the  sum  of  his  ambition!  Great  ideas  of  beauty  you 
must  have!  That  evidence  won’t  answer. 

Now,  Fenimore,  brother  in  adversity!  wouldn’t  you  begin 
to  have  a  realizing  sense  of  your  awful  situation?  Wouldn’t  you 
begin  to  wish  yourself  somewhere  else,  and  a  great  deal  further, 
before  you  came  into  Court  to  justify  legally  an  opinion?  Wouldn’t 
you  begin  to  perceive  that  the  application  of  the  Law  of  Libel 
in  its  strictness  to  a  mere  expression  of  opinion  is  absurd,  mis¬ 
taken,  and  tyrannical? 

Of  course,  we  shan’t  take  advantage  of  your  exposed  and 
perilous  condition,  for  we  are  meek  and  forgiving,  with  a  hearty 
disrelish  for  the  machinery  of  the  law.  But  if  we  had  a  mind  to 
take  hold  of  you,  with  Richard  to  help  us,  and  the  Supreme  Court’s 
ruling  in  actions  of  libel  at  our  back,  wouldn’t  you  catch  it?  We 
should  get  the  whole  Fund  back  again,  and  give  a  dinner  to  the 
numerous  Editorial  contributors.  That  dinner  would  be  worth 
attending,  Fenimore;  and  we’ll  warrant  the  jokes  to  average  a 
good  deal  better  than  those  you  cracked  in  your  speech  at  Ballston. 

Greeley’s  closing  remark  about  the  Fund  and  its  Edi¬ 
torial  contributors  seems  not  to  refer  to  the  Effingham 
Libel  Fund  suggested  by  Stone  in  1839,  but  to  one  which 
was  begun  at  Ballston.  Under  date  of  January  28,  1843, 
Cooper  wrote  to  his  son  Paul:10 

I  have  just  heard  that  a  flourish  was  made  at  Ballston,  about 
getting  up  a  subscription  towards  paying  Greeley’s  verdict,  and 


io  Cooper.  Correspondence,  vol.  ii,  p.  494. 
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that  $35  were  subscribed;  $15  by  an  innkeeper  who  expected  that 
the  Tribune  would  puff  his  house;  and  then,  the  affair  fell  through! 

The  Tribune’s  report  of  the  trial  “elicited  favorable 
notices  from  more  than  two  hundred  papers,”  a  fact  com¬ 
mented  upon  by  the  editor  a  month  after  the  trial.  Com¬ 
ment  is  made  also  upon  the  charge  before  referred  to, 
namely,  that  Cooper  was  a  victim  of  persecution  at  the 
hands  of  the  Whig  press.  This  had  been  mentioned  nearly 
three  years  earlier  by  Benjamin.  Both  cited  William  Cul¬ 
len  Bryant,  editor  of  the  Evening  Post,  as  one  who  ex¬ 
perienced  no  lack  of  literary  appreciation  on  account  of 
his  political  activity.11 

The  Press  and  the  Law  of  Libel 

We  should  do  injustice  to  our  own  feelings  did  we  not  give 
expression  to  the  grateful  sensations  with  which  we  have  read 
and  treasured  the  manifestations  of  approval  and  sympathy  which 
have  reached  us  from  more  than  Two  Hundred  of  the  most  re¬ 
spectable  and  influential  journals  of  the  Union,  in  reference  to 
our  course  and  fortune  in  the  Trial  at  Ballston  of  the  Libel-suit 
brought  against  us  by  J.  Fenimore  Cooper.  We  cannot  find  room 
to  make  our  acknowledgments  to  each  particularly,  but  their 
frank  and  fraternal  kindness  is  not  the  less  deeply  appreciated. 
Each  of  them  appears  to  recognize  at  once  that  the  cause  which 
we  were  required  to  defend  was  in  essence  that  of  the  vital  liberty 
of  the  Press  against  assumptions  which  would  deprive  it  of  every 
element  of  power  or  usefulness,  of  all  ability  to  rebuke  injustice, 
meanness,  or  oppression.  That  defence  has  cost  us  a  trifle,  but 
since  the  cause  has  been  traversed  before  the  high  tribunal  of 
Public  Opinion,  we  feel  more  than  ever  sure  that  the  result  is  a  sub¬ 
stantial  victory  to  the  Rights  of  the  Press.  We  are  confident  that 
no  American  Jury  can  henceforth  be  driven  into  the  rendering  of 
more  than  nominal  damages,  if  any,  upon  such  a  state  of  facts  as 
was  presented  at  Ballston.  Thanks,  then,  renewed  thanks,  to  our 
brethren  of  the  Press  through  whose  exertions  this  victory  of 
Freedom  has  been  achieved. 

We  would  not  speak  at  all  of  the  two  or  three  presses  which 
have  been  induced,  by  the  madness  of  party  or  personal  hatred, 
to  express  a  contrary  opinion  in  the  premises,  were  it  not  for  a 

11  New  York  Tribune,  January  14,  1843. 
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single  imputation  which  they  cast  upon  the  great  body  of  the 
Press  which  they  contradict,  in  endeavoring  to  make  out  a  case 
for  Mr.  Cooper.— They  undertake  to  represent  him  as  the  victim 
of  Political  hostility!  asserting  that  it  is  the  Whig  Press  which 
has  assailed  him  in  consequence  of  his  party  predilections !  There  is 
no  approach  to  truth  in  this.  Mr.  Cooper,  we  recollect,  once  wrote 
a  political  pamphlet  but  we  never  read  it,  and  have  only  a  general 
idea  that  it  talked  some  on  both  sides  but  rather  more  against 
the  Whigs  than  for  them.  We  never  wrote  a  line  with  regard  to 
it,  nor  considered  it  of  the  least  consequence  in  any  way.  On  the 
only  political  topic  we  ever  heard  him  discuss  (the  Tariif)  we 
heartily  agreed  with  him. 

But  there  cannot,  surely,  be  need  of  any  vindication  on  this 
point.  It  is  settled  by  the  most  notorious,  every-day  facts.  Here 
in  our  midst,  Wm.  C.  Bryant,  not  only  an  active  and  prominent, 
but  bitter  political  writer — we  are  almost  weekly  brought  into 
collision  with  him  on  questions  of  Political  Economy,  of  the 
Theory  of  Government,  and  of  Practical  Administration.  Yet  is 
not  his  literary  fame  as  proudly  cherished  by  the  Whig  Press  as 
the  Loco-Foco?  Have  we  not  done  what  we  could,  through  years, 
to  evince  our  admiration  of  his  Poetry?  Have  we  ever  suffered 
our  difference  with  the  Politician  to  affect  our  appreciation  of  the 
Poet?  So  of  Bancroft,  Hawthorne,  and  the  lamented  Rockwell  and 
W.  P.  Hawes.  Where  have  the  merits  of  these  gifted  Americans 
—against  us  in  politics,  but  not  less  admired  for  their  genius  and 
their  Literary  achievements,  and  proudly  regarded  as  country¬ 
men — been  more  heartily  acknowledged  and  steadily  commended 
than  in  the  columns  of  the  Whig  Press?  But  we  need  not,  surely, 
enlarge  on  this  head. 

Under  the  suggestive  heading  of  “Cooperage  of  the 
Tribune,”  Greeley  for  some  time  printed  such  “tit-bits” 
as  came  his  way.  He  even  asked  the  readers  of  the  Trib¬ 
une  to  aid  in  collecting  such  material,  especially  from 
Cooper’s  later  publications. 

Once  more  Greeley  took  Cooper  to  task  for  both  writ¬ 
ing  and  resorting  to  the  law  in  his  disagreements  with 
editors.  “Either  stick  to  law  or  to  our  own  mutual  wea¬ 
pons,  ‘the  gray  goose  quill’,”  was  the  demand  which  he  ad- 


^04  UNIVERSITY  OF  WISCONSIN  STUDIES 

dressed  to  the  novelist  directly.  The  closing  sentence  re¬ 
ferred  directly  to  the  novel  Home  As  Found:12 

Fenimore  Cooper  in  his  story  of  the  Autobiography  of  a 
Pocket  Handkerchief  in  the  last  Graham,  facetiously  characterizes 
an  awkward  lover’s  address  to  his  devoted  as  “a  rigmarole  that 
might  have  very  fairly  figured  in  an  Editor’s  law  and  logic,  after 
he  had  been  beaten  in  a  libel-suit.” 

Very  good,  Fenimore,  we  owe  you  one;  but  don’t  scatter  your 
round  shot  so  promiscuously,  and  then  sue  whoever  throws  them 
back  again.  Either  stick  to  law  or  to  our  own  mutual  weapons, 
‘the  gray  goose  quill,’  and  don’t  degrade  the  literary  profession  by 
dodging  from  one  to  the  other  when  a  bullet  strikes  you.  This  is 
not  the  manly  way. 

N.  B.  We  are  indebted  to  a  friend  for  the  above  tit-bit  from 
Cooper.  If  anybody  shall  read  his  story  and  find  anything  more 
of  the  sort,  he  will  oblige  by  pointing  us  to  the  number  and  page. 

Mr.  Cooper,  in  a  recent  letter  to  the  Madisonian,  in  speak¬ 
ing  of  the  criticism  which  has  assailed  his  writings,  and  espec¬ 
ially  his  Naval  History,  says: 

“Were  the  manuscript  of  what  has  been  printed  now  lying 
before  me  unpublished,  I  certainly  should  throw  it  into  the  fire  as 
an  act  of  prudence  to  myself,  and  of  justice  to  my  children.” 

We  have  no  doubt  that  after  his  experience,  he  would  do  the 
same  thing  with  the  Effinghams.  Fenimore’s  sanctity  is  evi¬ 
dently  on  the  return. 

As  early  as  May,  1840,  the  New-Yorker  of  which 
Greeley  was  the  publisher,  commented  on  the  impropriety 
of  writers  resorting  to  “that  nobler  weapon  of  literary 
chivalry,  the  libel  law,”  as  Cooper  had  done.  The  same 
idea  is  advanced  in  a  communication  directly  addressed 
to  “Fenimore,”  in  which  Greeley  offered  Cooper  “a 
column  a  day  of  the  Tribune  for  ten  days,  promising  to 
publish  verbatim  whatever  you  may  write  and  put  your 
name  to  .  .  .  We  will  further  agree  not  to  write  over 
two  columns  in  reply  to  the  whole.”  This  offer  Cooper 
evidently  did  not  accept. 
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But,  Fenimore,  do  hear  reason  a  minute.  This  whole  busi¬ 
ness  is  ridiculous.  If  you  would  simply  sue  those  of  the  Press- 
gang  who  displease  you,  it  would  not  be  so  bad;  but  you  sue  and 
write  too,  which  is  not  the  fair  thing.  What  use  in  belittling  the 
profession  of  Literature  by  appealing  from  its  courts  to  those  of 
Jaw?  We  ought  to  litigate  upward,  not  down.  Now,  Fenimore, 
you  push  a  very  good  quill  of  your  own  except  when  you  attempt 
to  be  funny — there  you  break  down.  But  in  the  way  of  cutting 
and  slashing  you  are  No.  one,  and  you  don’t  seem  averse  to  it 
either.  Then  why  not  settle  this  difference  at  the  point  of  the 
pen?  We  hereby  tender  you  a  column  a  day  of  The  Tribune  for 
ten  days,  promising  to  publish  verbatim  whatever  you  may  write 
and  put  your  name  to — and  to  publish  it  in  both  our  daily  and 
weekly  papers.  You  may  give  your  view  of  the  whole  controversy 
between  yourself  and  the  Press,  tell  your  story  of  the  Ballston 
Trial  and  cut  us  up  to  your  heart’s  content.  We  will  further  agree 
not  to  write  over  two  columns  in  reply  to  the  whole.  Now  why  is 
not  this  better  than  invoking  the  aid  of  John  Doe  and  Richard  Roe 
(no  offense  to  Judge  W.  and  your  ‘learned  kinsman’!)  in  the  prem¬ 
ises?  Be  wise,  now,  most  chivalrous  antagonist,  and  don’t  detract 
from  the  dignity  of  your  profession!13 

The  mettle  of  Greeley’s  opponent  is  shown  by  the  let¬ 
ter  written  by  Cooper’s  counsel,  his  nephew  Richard 
Cooper,  to  Greeley’s  counsel,  William  H.  Seward,  who 
was  later  Secretary  of  State  under  President  Abraham 
Lincoln. 

Cooperstown,  March  21st,  1845 

Dr  Sir, 

I  have  received  yours  of  the  15th  inst.  It  is  my  present  in¬ 
tention  to  argue  the  case  of  Cooper  vs.  Greeley  and  McElrath  at 
the  May  Term.  I  do  not  see  a  probability  of  anything  occurring, 
to  make  me  avail  myself  of  the  conditions  annexed  to  the  arrange¬ 
ment  between  us,  in  January  last. 

As  you  expressed,  in  your  letter,  a  wish  that  the  suit  should 
be  settled,  I  have  asked  Mr.  Cooper  on  what  terms  he  would  be 
willing  to  arrange  the  matter.  His  answer  was  the  same,  sub¬ 
stantially,  as  in  like  cases  it  has  always  been.  I  give  you  his 
words:  “The  suit  will  be  dropped,  on  Greeley  and  McElrath  pub¬ 
is  New  York  Tribune,  December  31,  1842. 
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lishing  a  full  retraction  of  the  libel,  and  paying  the  costs  and 
expenses.  No  other  condition  will  be  accepted  by  me.” 

As  I  have  never  known  Mr.  Cooper,  when  offers  of  compro¬ 
mise  have  been  made  to  him  during  the  course  of  his  suits,  to  de¬ 
part  from  these  terms  in  the  least  degree,  I  suppose  any  arrange¬ 
ment,  short  of  them,  would  be  unpracticable. 

Respectfully 
your  obdt  Servt 
R.  Cooper14 

Greeley,  who  had  acted  as  his  own  attorney  in  the 
first  suit  brought  by  Cooper,  engaged  William  H.  Seward 
and  A.  B.  Conger  as  his  counsel  in  the  second  suit  when 
his  pleas  to  fight  it  out  by  the  pen  proved  unavailing. 
“Though  there  were  hearings  on  demurrer,”  Greeley 
wrote  in  his  Recollections  of  a  Busy  Life,  “and  various 
expensive  interlocutory  proceedings,  the  case  never  came 
to  trial.” 

The  following  paragraph  from  Cooper’s  declaration 
in  the  second  suit  contains  the  portion  of  the  declaration 
relating  to  the  second  count.  The  Court  ruled  that  the 
plaintiff  was  entitled  to  judgment  upon  the  demurrer 
to  the  several  pleas  to  the  second  count. 

And  the  said  plaintiff  further  says  and  avers  that  the  syllables 
inhu,  followed  by  a  dash,  when  they  occur  in  the  publication  herein¬ 
after  set  forth,  as  follows,  to  wit,  inhu — ,  were  meant  and  in¬ 
tended  by  the  said  defendants  for  the  word  inhuman,  and  that 
the  said  defendants,  in  using  the  aforesaid  syllables,  followed  by 
a  dash  as  aforesaid,  in  connection  with  the  context,  intended  to 
convey,  and  did  convey,  the  idea  that  the  said  plaintiff,  on  the  oc¬ 
casion  referred  to  in  that  part  of  said  publication,  has  acted  in  an 
inhuman  manner.  And  the  said  plaintiff  also  avers  that  the 
syllables  ungen,  followed  by  a  dash,  as  follows,  to  wit,  ungen — , 
when  they  occur  in  the  publication  hereinafter  set  forth,  were 
meant  and  intended  by  the  said  defendants  either  for  the  word 
ungenerous  or  the  word  ungentlemanly,  and  that  the  said  defend¬ 
ants,  in  using  the  syllables  last  aforesaid,  followed  by  a  dash  as 
aforesaid,  in  connection  with  the  context,  intended  to  convey. 

14  Cooper.  Correspondence,  vol.  ii,  pp.  S40-S41. 


THE  ‘‘EFFINGHAM"  LIBELS  ON  COOPER 


167 


and  did  convey,  the  idea  that  the  said  plaintiff,  on  the  occasion 
referred  to  in  that  part  of  said  publication,  had  acted  either  in 
a  most  ungenerous  or  a  most  ungentlemanly  manner,  to  wit,  at 
the  place  and  in  the  county  aforesaid. 

The  source  of  the  passages  complained  of  will  be 
recognized  as  the  report  of  the  Greeley  trial  by  the  de¬ 
fendant  (q.  v.).  It  seems  that  Cooper  pounced  upon  the 
very  passages  where  Greeley  himself  had  sensed  danger. 

Still  another  passage  from  Greeley’s  report  of  his 
trial  was  counted  upon  in  the  declaration.  The  innuendo 
complained  of  by  Cooper  was  “that  the  said  plaintiff, 
by  some  unworthy  and  disreputable  conduct,  was  the 
cause  of  affliction  and  tears  in  his  family.” 

It  will  be  noted  that  Greeley’s  words,  “lest  another 
dose  of  Supreme  Court  law  be  administered  to  us”  were 
really  prophetic. 

Fenimore  closed  very  effectively  with  an  appeal  for  his  char¬ 
acter,  and  a  picture  of  the  sufferings  of  his  wife  and  family — 
his  grown-up  daughters  often  suffused  in  tears  by  these  attacks 
on  their  father.  Some  said  this  was  mawkish,  but  we  consider  it 
good,  and  think  it  told.  We  have  a  different  theory  as  to  what 
the  girls  were  crying  for,  but  we  won’t  state  it,  lest  another  dose 
of  Supreme  Court  law  be  administered  to  us. 

The  conclusion  of  the  plea  made  by  William  H.  Sew¬ 
ard  before  the  Supreme  Court  in  the  case  of  Cooper 
versus  Greeley  and  McElrath  warned  the  Courts  of  the 
danger  attendant  upon  the  law  of  libel  as  then  inter¬ 
preted  and  administered  by  the  Judiciary  of  New  York.15 
This  matter  will  be  discussed  further  in  the  succeeding 
chapter. 


15  Denio  i.  347.  For  text  see  Appendix  N. 
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One  of  Greeley’s  biographers,  William  Cornell,  testi¬ 
fied  to  the  influence  of  Greeley’s  utterances  on  the  prin¬ 
ciples  involved  in  these  suits  for  libel:16 

It  must  be  confessed  that  Mr.  Greeley  handled  this  whole 
affair  of  libel-suits  in  an  able  and  admirable  way,  and  in  such 
a  manner  as  resulted  in  good  to  the  press  generally,  and  in  honor 
to  the  great  State  of  New  York;  for,  since  that  period,  the  press 
has  been  less  trammelled,  and  the  State  has  reviewed  and  amended 
her  uncouth,  senseless,  and  contradictory  code,  and  adopted  one 
more  in  accordance  with  our  republican  institutions  and  common 
sense. 

16  Cornell.  Life  and  Public  Career  of  the  Eon.  Horace  Greeley,  p.  259. 
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THE  NEW  YORK  LIBEL  LAW  AND  THE 
COOPER  SUITS 

“The  suits  of  James  Fenimore  Cooper  were  impor¬ 
tant,”  wrote  Hudson  in  1872,  “as  tending  to  settle  the 
rights  of  editors  to  criticise  the  literary  productions  of 
others.”1 

“The  libel  law  of  the  State  of  New  York  was  made,” 
observed  Birdsall,  “to  a  great  extent,  by  the  Fenimore 
Cooper  cases.”2 

This  final  chapter  will  deal  with  these  two  phases  of 
the  Cooper  suits :  First,  the  bearing  they  have  had  upon 
the  establishment  of  the  principles  now  understood  to 
govern  literary  criticism;  and  second,  the  effect  this  liti¬ 
gation  may  have  had  upon  the  formulation  and  interpre¬ 
tation  of  the  libel  law  of  the  State  of  New  York. 

I 

The  propriety  of  Cooper’s  resorting  to  the  courts  of 
law  for  redress  from  editors  who  criticized  his  motives 
and  his  novels,  notably  among  others  the  didactic  Home 
As  Found,  has  already  been  referred  to  more  than  once  in 
the  documents  presented  in  this  study.  One  notable  ex¬ 
ample  was  the  offer  of  generous  space  in  the  New  York 
Tribune  which  Greeley  made  to  Cooper.3  Several  years 
earlier,  when  Greeley  had  been  the  publisher  of  the  New- 
Yorker,  that  journal  had  commented  on  some  historic 
quarrels  of  authors  which  had  been  settled  by  the  pen. 
That  the  passage  had  special  reference  to  the  novel  most 
nearly  related  to  the  subject  of  the  Three  Mile  Point 

1  Hudson.  Journalism  in  the  United  States  from  1690  to  1872,  p.  748. 

2  Birdsall.  Story  of  Co  op  erst  own,  pp.  263-4. 

3  See  chapter  via. 
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controversy4  is  proved  by  the  mention  of  “Mr.  Effing¬ 
ham”  : 

“The  Quarrels  of  Authors’’  is  the  expressive  title  of  one  of 
the  most  entertaining  books  in  the  world,  but  its  characters  are  too 
unimportant  and  too  little  known;  men  will  never  read  the  chron¬ 
icles  of  the  disagreements  of  such  starvelings  as  Pope,  Swift,  Addi¬ 
son,  and  their  compeers,  while  the  press  is  teeming  with  chapters 
of  the  history  of  ‘the  gentle  Mr.  Effingham’  of  La  Mancha,  the 
author  of  The  Manikins  and  the  hero  of — his  own  portraitures 
of  immaculate  excellence.  He  who  wrote  the  Dunciad  did  passably 
well,  and  old  Warburton,  too,  was  no  mean  contender;  but  those 
worthies  demeaned  themselves  by  a  resort  to  satire  or  to  argu¬ 
ment,  leaving  unused  that  nobler  weapon  of  literary  chivalry,  the 
libel  law.  If  any  one  of  those  erroneously  styled  great  writers 
was  dishonorably  or  too  skilfully  reviewed,  he  would  straightway 
make  the  critic  smart  under  a  lashing  that  evidenced  beyond  all 
controversy  the  possession  of  some  degree  of  ability  in  defensive 
and  aggressive  warfare,  but  he  would  on  no  account  forsake  the 
ignoble  instruments  of  his  calling  and  seek  by  the  decrees  of  judges 
to  punish  the  iniquitous  finders-out  of  blunders  in  his  compositions. 
It  was  reserved  for  the  illustrious  Cooper  to  set  to  authors  a  more 
worthy  example.  The  ‘incomparable’  and  ‘well-born  Effingham’ 
publishes  as  sober  history  such  poetical  inventions  as  his  genius 
gestates,  and  if  a  reviewer  disprove  a  statement  or  point  out  the 
absurdity  of  a  deduction,  he  reasons  with  himself,  “Am  I  not  a 
very  Crichton?  Is  it  not  monstrous  to  suppose  I  could  by  any 
means  do  wrong?  I  am  libeled!  Zounds,  I’ll  to  the  law!  I  will 
be  revenged!”  and  so  he  runs  full  tilt  against  the  pricks.5 

The  following  statement  has  been  prepared,  at  the  re¬ 
quest  of  the  writer,  by  Mr.  B.  D.  Silliman,  an  attorney  at 
law: 

There  is  an  ancient  doctrine  in  the  law  of  libel  that  every  per¬ 
son  has  a  right  to  make  and  publish  fair  and  candid  criticism  on 
all  literary  productions,  and  however  hostile  the  criticism  may  be 
and  however  much  damage  it  may  cause  the  author  by  prevent¬ 
ing  sales  or  otherwise,  the  critic  is  not  liable  to  an  action  for  libel, 
if  he  has  merely  expressed  his  honest  opinion.  This  is  called  the 
“fair  comment”  rule.  Every  author  that  places  a  book  before  the 

4  See  chapters  II,  V. 

5  New-Yorker,  May  16,  1840. 


THE  “EFFINGHAM”  LIBELS  ON  COOPER  yj\ 

public  invites  criticism.  This  well-established  rule  is  based  upon 
the  sound  logic  of  this  proposition — even  though  an  author  suffer 
a  loss  as  a  result  of  the  criticism,  such  a  loss  the  law  does  not 
consider  an  injury  because  it  is  a  loss  which  the  party  ought  to 
sustain,  it  being  the  loss  of  fame  and  profits  to  which  he  was  not 
entitled. 

The  cause  of  Sir  John  Carr  vs.  Hood,  1  Camp.  355n,  is  uni¬ 
versally  cited  as  authority  for  the  above  proposition.  This  case 
from  the  early  English  reports  is  cited  in  Newell’s  Slander  and 
Libel,  page  691 ;  and  36  Corpus  Juris  Libel  and  Slander,  page  1289, 
and  provides  what  is  considered  to  be  the  first  adjudicated  case 
clearly  enunciating  this  proposition. 

The  principle  that  every  one  has  a  right  to  comment  on 
matters  of  public  interest  was  enunciated  in  1808  by  Lord 
Ellenborough  in  the  case  of  Carr  vs.  Hood  in  the  follow¬ 
ing  words : 

Fair  and  candid  criticism  every  one  has  a  right  to  publish, 
although  the  author  may  suffer  a  loss  from  it.  Such  a  loss  the 
law  does  not  consider  an  injury,  because  it  is  a  loss  which  the 
party  ought  to  sustain.  It  is,  in  short,  the  loss  of  fame  and  profits 
to  which  he  was  never  entitled. 

To  a  report  of  the  Carr  vs.  Hood  case,  the  following 
note  bearing  on  a  recent  case  is  appended  in  Hale’s  Law 
of  the  Press:6 

It  is  clear  that,  when  an  artist  submits  his  work  to  the  public, 
such  work  is  the  subject  of  criticism,  and  that  no  one  is  answer- 
able  for  fair  comment  or  criticism  thereon.  The  actor,  the  artist, 
and  the  author  submit  their  professional  work  to  the  public,  and 
thereby  appeal  to  the  public  for  support  and  approval.  They  must 
accept  with  equal  equanimity  praise  and  blame,  so  long  as  the 
comment  is  directed  at  the  work  itself.- — Outcault  v.  New  York 
Herald  Co.,  117  App.  Div.  534,  102  N.  Y.  Supp.  685,  686. 

In  this  connection,  the  attitude  of  Cooper  as  early  as 
1826  is  interesting.  Bryant  wrote  in  a  letter  to  R.  H. 
Dana:7 


6  Hale.  Law  of  the  Press,  pp.  141-2. 

7  Godwin.  William  Cullen  Bryant ,  vol.  i,  p.  221. 
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I  saw  Cooper  yesterday . You  tell  me  that  I  must  re¬ 

view  him  next  time  myself.  Ah,  sir!  he  is  too  sensitive  a  creature 
for  me  to  touch.  He  seems  to  think  his  own  works  his  own  prop¬ 
erty,  instead  of  being  the  property  of  the  public,  to  whom  he  has 
given  them.  .  .  . 

It  is  generally  understood  that  Cooper  was  fighting 
for  the  principle  that  while  the  critic  might  say  what  he 
pleased  about  the  published  work  of  the  author,  he  must 
not  comment  upon  the  motives  or  private  affairs  of  the 
author.  It  will  be  seen  here  that  a  delicate  point  is  involved 
in  this  litigation  by  reason  of  the  fact  that  Cooper  is  gen¬ 
erally  believed  to  have  introduced  into  one  of  his  novels 
his  personal  and  private  affairs,  notably  the  dispute  with 
the  villagers  over  the  use  of  the  picnic  ground.  Much 
space  has  been  devoted  in  the  preceding  chapters  to  the 
attempts  on  the  part  of  litigants  to  prove  that  Mr.  Cooper 
pictured  himself  as  “Mr.  Edward  Effingham”  in  the  novel 
Home  As  Found.  For  this  reason  the  facts  of  the  Three 
Mile  Point  controversy  were  set  forth  in  detail.  The  “Eff¬ 
ingham  Libel  Fund,”  mentioned  in  the  chapter  on  Stone, 
and  much  of  the  material  constituting  the  Benjamin  and 
Webb  chapters  bear  on  this  same  point. 

“Not  content  with  a  legal  verdict,  he  injudiciously  un¬ 
dertook,”  wrote  Mr.  Howe  in  American  Bookmen,  “to 
have  the  last  word,  and  to  put  it  in  the  form  of  fiction.” 
A  reference  to  the  chronology  will  reveal  that  no  legal  ver¬ 
dict  had  been  found — no  case  had  yet  come  to  trial — when 
Cooper  published  the  novel  Home  As  Found.  The  cases 
which  had  been  filed  up  to  that  time  did  not  involve  the 
principles  of  literary  criticism  in  any  way  whatsoever. 

Certain  pertinent  questions  in  regard  to  the  bounds  of 
literary  criticism  were  raised  by  a  writer  in  the  New- 
Yorker  at  the  time  of  Webb’s  first  indictment.  This  was 
two  months  before  the  case  of  Cooper  vs.  Barber  came  to 
trial.  While  the  commentator  was  particularly  concerned 
with  the  question  of  'privilege  and  the  propriety  of  Coo- 
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per’s  taking  recourse  to  the  law,  he  raised  the  subject  of 
fair  comment  as  well,  having  granted  that  “Webb’s  con¬ 
demnation  of  the  works  is  interspersed  with  reflections 
on  the  personal  traits  of  the  author.”8 

Mr.  Silliman’s  statement  of  the  doctrine  expressed  in 
the  language  of  the  modern  cases  consists  of  the  following 
quotation : 

Books,  paintings,  and  other  works  of  art  are  legitimate  sub¬ 
jects  of  comment;  and  criticism,  fairly  and  honestly  made,  is  not 
actionable,  however  strong  the  terms  of  censure  may  be,  without 
the  averment  and  proof  of  special  damage.  36  Cor-pus  Juris  Libel 
and  Slander  1289. 

The  reader  is  referred  to  Judge  Willard’s  comment  on 
the  alleged  libelous  passages  in  Webb’s  review.  In  the 
same  document  will  be  found  the  text  of  the  Judge’s 
charge  to  the  jury  in  the  Webb  trial  of  November,  1841. 
On  the  principle  of  privileged  communication,  the  Judge 
said:9 


I  admit  the  correctness  of  the  law  as  laid  down  by  the  Counsel 
for  the  Defendant,  that  whether  the  Review  be  fair  or  unfair — 
if  it  be  not  personal  in  its  character,  and  if  it  be  not  malicious 
on  its  face,  it  comes  within  the  rule  of  privileged  communications. 

The  privilege  here  referred  to  is  conditional  and  not 
absolute  privilege,  a  distinction  which  Greeley  discussed 
in  the  report  of  his  own  trial.10  Judge  Esek  Cowen  of 
the  Supreme  Court  of  the  State  of  New  York  pointed  out 
that  the  case  of  Cooper  vs.  Stone  was,  in  his  belief,  “the 
first  attempt  to  try  the  question  of  privilege  by  a  de¬ 
murrer  to  a  declaration.”  The  text  of  his  conclusion  con¬ 
stitutes  Appendix  F.  Mr.  Silliman  points  out  that  the 
doctrine  first  enunciated  in  the  case  of  Carr  vs.  Hood  was 
somewhat  modified  in  the  later  history  of  the  law  of  libel. 

8  New-Yorker,  February  23,  1839.  For  text  see  chapter  V. 

9  See  Appendix  J. 

to  See  chapter  VII. 
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The  qualifying  principle  now  usually  stated  is  extended 
to  include  the  following  modification : 

But  the  privilege  of  criticism  cannot  warrantably  be  perverted 
to  the  purposes  of  wilfully  and  falsely  assailing  the  moral  char¬ 
acter  of  an  author. 

In  cases  involving  literary  criticism,  the  case  of  Coo¬ 
per  vs.  Stone,  based  on  reviews  of  the  Naval  History,  is 
frequently  cited  by  authorities.  Mr.  Silliman  points  out 
that  the  leading  case  on  the  doctrine  stated  above  is  that 
of  Cooper  vs.  Stone,  which  is  so  considered  in  the  Cyclo¬ 
pedia  of  Laio  and  Procedure  and  in  Newell’s  Slander  and 
Libel,  where  the  case  is  fully  digested.  In  the  following 
cases  of  civil  actions  for  libel  involving  literary  criticism, 
the  case  of  Cooper  vs.  Stone,  24  Wend  (NY)  434  is  cited: 

Croasdale  vs.  Grigert,  6  Houst  52  (Delaware) 

Hart  vs.  Townsend,  67  How.  Pr.  (NY)  88 
Fitch  vs.  DeYong,  66  Cal.  339;  5  Pac,  364 
Triggs  vs.  Sun  Print  Co.,  179  NY  144;  71  N.  E.  739 
Spooner  vs.  Daniels,  22  Fed  Cas.  13244  (US) 

Reference  to  Appendix  F  will  reveal  the  language  of 
the  court  that  established  the  new  doctrine  to  be  as 
follows : 

It  is  unnecessary  to  pronounce  whether  that  case  (Carr  vs. 
Hood)  may  not  have  gone  too  far,  because  no  one  will  pretend 
that  the  privilege  of  the  press  can  warrantably  be  perverted  to  the 
purpose  of  wilfully  and  falsely  assailing  the  character  of  any  man. 

The  opinion  of  Mr.  B.  D.  Silliman  on  this  point  is  ap¬ 
pended  : 

It  is  to  be  noted  that  Cowen,  J.  cited  no  case  as  precedent  for 
the  proposition  stated  in  the  words  above,  as  is  customary  except 
where  the  doctrine  is  commonly  understood  and  accepted,  as  was 
certainly  not  the  case  here,  or  where  the  doctrine  is  unique  and 
original  as  investigation  would  lead  us  to  believe  was  the  case 
here.  The  Cooper  case  in  1840  antedates  the  other  cases  in  point 
of  time,  and  this  furnishes  further  evidence  for  the  fact  that 
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Cooper  vs.  Stone  furnished  new  law.  There  is  nothing  in  the  lit¬ 
erature  which  definitely  refers  to  this  particular  question,  but 
the  language  of  the  cases  clearly  indicates  that  while  there  had 
been  a  very  liberal  privilege  of  literary  criticism  allowed  by  the 
courts,  Cooper  vs.  Stone  marked  the  turning  point  in  the  law, 
after  which  time  the  qualified  privilege  allowed  became  more 
limited  and  critics  were  not  free  to  attack  the  author  personally 
under  the  protection  of  the  “fair  comment”  rule.  This  ancient  doc¬ 
trine  modified  by  the  qualification  imposed  by  Cooper  vs.  Stone 
constitutes  the  rule  as  to  literary  criticism  in  the  law  of  libel 
as  it  exists  today. 

In  the  Webb  cases,  which  were  not  civil  but  criminal 
actions  for  libel,  the  question  of  malice  enters  in.  In 
Judge  Gridley’s  charge  to  the  jury  may  be  found  the 
Judge’s  comment  on  the  passages  complained  of  as  being 
libelous  (Appendix  J).  In  general,  the  first  six  para¬ 
graphs  of  the  Webb  review  of  Home  As  Found  as  pub¬ 
lished  in  the  Morning  Courier  and  Neiv  York  Enquirer 
for  November  22,  1838, 11  furnished  the  basis  of  the  Coo¬ 
per  suit.  What  he  complained  of  was  that  mixed  with  the 
comment  on  the  Cooper  novel  were  both  false  statements 
and  the  imputation  of  bad  motives. 

In  the  Webb  hearing  of  September,  1840,  Cooper’s 
counsel  insisted  that  the  circulation  among  the  jurors  of 
copies  of  the  New  World  reviews  of  Cooper’s  novels  made 
a  fair  trial  impossible  at  that  time.  Judge  Kinne  of  the 
Otsego  Oyer  and  Terminer  court  touched  on  this  trouble¬ 
some  point  of  malice  in  the  following  passage:12 

Again,  if  the  comment  is  within  the  other  restrictions  put  by 
the  law  upon  criticism,  it  would  seem  that  to  open  the  question 
whether  or  not  the  comment  was  malicious,  is  in  effect  very  nearly 
submitting  to  the  jury  the  question  whether  or  not  they  disagree 
with  the  critic,  since  the  jury  have  no  other  method  of  reaching 
a  conclusion  that  the  critic  was  or  was  not  impelled  by  malice. 

11  See  chapter  V. 

12  New  World,  September  26,  1840. 
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Another  troublesome  point  was  that  which  Greeley 
made  an  issue  in  his  own  case — the  line  of  demarcation 
between  opinion  and  statement  of  fact.13 

Mr.  Richard  Washburn  Child  has  written  an  article 
entitled  “The  Critic  and  the  Law,”  in  which  he  has  set 
forth,  clearly  and  in  non-technical  language,  the  subject 
of  the  legal  phases  of  literary  criticism.  His  final  para¬ 
graph  is  quoted  herewith:14 

From  the  legal  point  of  view,  then,  we  as  critics  are  all  held  to 
a  high  standard  of  fairness.  We  must  not  comment  upon  any 
but  matters  of  public  interest.  We  must  be  honest  and  sincere, 
but  we  may  express  any  view,  no  matter  how  prejudiced  or  ex¬ 
aggerated  it  may  be,  so  long  as  it  does  not  exceed  the  limits  to 
which  a  reasonably  fair  man  would  go;  we  must  not  attack  the 
individual  any  more  than  is  consistent  with  a  criticism  of  that 
which  he  makes  or  does,  and  we  must  not  expect  that  we  are  with¬ 
in  our  right  of  comment  when  we  make  statements  of  fact  or  im¬ 
pute  to  the  individual  evil  motives. 

All  the  world  asks  the  critic  to  be  honest,  careful,  above  spite 
and  personalities,  and  polite  enough  not  to  thrust  upon  us  a  con¬ 
sideration  in  which  we  have  no  interest.  The  law  demands  no 
more. 

In  dismissing  the  subject  of  literary  criticism  as  a 
phase  of  the  Cooper  litigation,  a  quotation  will  be  made 
from  the  comment  of  an  anonymous  writer  in  the  Atlan¬ 
tic  Monthly  of  January,  1862.  To  the  sympathetic  reader, 
the  sentence  which  begins  with  the  words  “Long  and 
gallant  was  the  warfare  he  maintained,”  will  make  an 
especial  appeal  :15 

Criticism  the  most  severe  and  unsparing  he  accepted  as  per¬ 
fectly  allowable,  so  long  as  it  kept  within  the  limits  of  literary 
judgment;  but  any  attack  upon  his  personal  character,  especially 
any  imputation  or  insinuation  involving  a  moral  stain,  he  would 

13  See  chapter  VII. 

14  Child.  “'The  Critic  and  the  Law”  in  Bleyer’s  The  Profession  of  Journalism,  p.  199. 
Copyright  by  Little  Brown  &  Company. 

15  “James  Fenimore  Cooper.”  Atlantic  Monthly  9:52-68  (January,  1862). 
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not  submit  to.  He  appealed  to  the  laws  of  the  land  to  vindicate 
his  reputation  and  punish  his  assailants.  Long  and  gallant  was 
the  warfare  he  maintained, — a  friendless,  solitary  warfare, — and 
all  the  hydra  heads  of  the  press  hissing  and  ejaculating  their 
venom  upon  him, — with  none  to  stand  by  his  side  and  wish  him 
God-speed.  But  he  persevered,  and,  what  is  more,  he  succeeded: 
that  is  he  secured  all  the  substantial  fruits  of  success.  He  vindi¬ 
cated  the  principle  for  which  he  contended;  he  compelled  the  news¬ 
papers  to  keep  within  the  pale  of  literary  criticism;  he  confirmed 
the  saying  of  President  Jackson,  that  “desperate  courage  makes 
one  a  majority.” 

*  *  *  * 

Two  of  his  novels,  “Homeward  Bound,”  and  “Home  As  Found,” 
bear  a  strong  infusion  of  the  feelings  which  led  to  his  contest 
with  the  press. 


II 

In  order  to  ascertain  what  effect  the  Cooper  suits  for 
libel  had  in  regard  to  legislation  or  interpretation  of  the 
law  of  libel  in  the  State  of  New  York,  it  is  necessary  to 
consider  briefly  some  other  phases,  apart  from  literary 
criticism,  which  are  involved  in  these  suits. 

Isaac  Arnold,  in  a  tribute  paid  to  Cooper  in  1883, 
wrote  that  Cooper  “carefully  counted  the  cost”  before  he 
embarked  upon  his  long-sustained  effort  “to  silence  the 
abuse  by  means  of  the  law.”  He  added:16 

In  the  beginning  he  made  himself  master  of  the  law  of  libel 
and  slander.  There  was  not  a  member  of  the  New  York  Bar  more 
thoroughly  read  in  the  decisions  of  both  the  English  and  American 
courts  on  these  subjects,  than  he . 

The  interpretation  of  the  law  of  libel  by  Cooper,  a 
principal  in  the  many  suits  under  discussion,  can  best 
be  set  forth  by  the  inclusion  of  a  letter  which  he  sub¬ 
mitted  for  publication  in  June,  1840.  While  it  was  oc¬ 
casioned  by  comment  on  the  pending  Weed  suits,  its  ap¬ 
plication  is  so  broad  as  to  include  all  the  civil  actions  in 
which  Cooper  was  the  plaintiff.  It  should  be  recalled 


16  Arnold.  “James  Fenimore  Cooper”  in  Shaw’s  History  o!  Cooperstown,  p.  204. 
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here  that  Cooper  at  times  conducted  his  own  case  in  the 
courtroom,  a  fact  which  implies  a  mastery  of  the  law. 

TO  THE  EDITORS  OF  The  Journal  of  Commerce,  NEW  YORK 

Cooperstown,  June  18th,  1840 

Messrs.  Editors, 

You  have  published  a  short  notice  of  my  suit  against  Mr. 
Weed,  directly  censuring  me  for  having  brought  this  and  other 
actions  for  libel  against  certain  editors  of  newspapers.  As  no  dec¬ 
laration  has  yet  been  drawn  up  in  the  case  of  Mr.  Weed,  it  is  not 
possible  that  you  should  know  the  particular  wrong  of  which  I 
complain,  and  your  remarks  must  have  been  made  on  general  prin¬ 
ciples,  or  on  no  principles  at  all.  As  my  actions  are  for  what  are 
technically  called  torts,  they  are  no  more  fit  subjects  for  news¬ 
paper  comments  than  any  other  similar  suits;  unless,  indeed,  you 
wish  to  support  the  doctrine  that  an  editor  is  not  to  be  held  respon¬ 
sible  for  this  species  of  injustice,  like  another  citizen.  Under 
the  circumstances,  or  after  having  made  my  private  affairs  the 
subject  of  your  public  remarks,  I  trust  that  you  will,  at  least,  so  far 
respect  a  very  obvious  principle  of  right  as  to  give  currency  to  my 
answer,  or,  perhaps,  as  it  might  be  better  to  term  this  communi¬ 
cation,  to  my  questions.  A  libel  suit  is  brought  for  any  printed, 
or  written  matter  that  has  a  tendency  to  bring  a  man  into  disre¬ 
pute  with  the  world.  Three  essential  conditions  are  indispensable 
to  the  success  of  the  suit:  viz.,  the  published  matter  must  be  in¬ 
jurious  in  its  nature;  it  must  be  false;  and  it  must  be  maliciously 
uttered.  Now,  do  you  wish  to  claim  that  an  editor  of  a  newspaper 
has  a  right  to  circulate  that  which  is  injurious,  false,  and  malicious 
of  his  fellow  creatures,  with  impunity?  Or,  do  you  wish  to  say 
that  I  have  no  right  to  the  remedies  that  the  law  accords  to  other 
men? 

Possibly  you  may  answer  that  it  is  your  wish  to  give  me 
advice.  If  so,  permit  me  to  say  that  this  advice  would  have  been 
more  gracefully  offered  had  you  waited  until  I  had  asked  for  it. 
What  would  you  have  thought  had  I  inserted  a  paragraph  in  a 
book,  giving  it  as  an  opinion  that  Messrs.  Hale  and  Hallock  would 
have  done  better  not  to  have  brought  a  particular  action  for  a  pri¬ 
vate  wrong?  Has  not  the  author  of  a  book  the  same  right  to  ob¬ 
trude  on  the  public  his  private  opinion  concerning  the  private 
affairs  of  his  fellow  citizens,  as  the  editors  of  newspapers?  Or 
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have  the  latter,  in  your  estimation,  acquired  rights  by  the  long 
and  gross  abuses  that  they  have  practiced,  in  connection  with  this 
subject  that  are  peculiar  to  themselves? 

My  libel  suits  are  termed  by  a  portion  of  the  press  “a  crusade 
against  the  press.”  Agreeably  to  Johnson,  a  “crusade”  is  “an 
expedition  against  Infidels.”  But,  putting  aside  any  refinement 
on  significations,  on  what  principle  can  one  who  is  defending  him¬ 
self  be  termed  the  assailant?  Can  an  action  for  a  tort  be  main¬ 
tained,  unless  a  wrong  has  previously  been  done?  Does  the  number 
of  these  wrongs  give  a  claim  to  any  extenuation  of  the  injuries? 
Is  it  not  rather  an  aggravation?  Are  not  the  assaults  of  many 
upon  one  a  proof  that  the  many  feel  the  inherent  weakness  of 
their  cause?  Are  they  not  base?  Are  they  not  cowardly?  Is  it 
a  sign  of  contempt,  or  a  sign  of  secret  respect,  that  a  hundred 
join  in  a  cry  against  one?  Is  contempt  a  noisy  or  a  silent  state 
of  the  human  mind? 

Is  it  not  the  law  of  the  land  that  the  editor  who  publishes 
any  thing,  pending  a  suit,  that  has  a  tendency  to  impair  the  rights 
of  either  of  the  parties,  is  guilty  of  a  high  misdemeanor,  and 
renders  himself  liable  to  an  indictment  for  what  is  technically  called 
a  “Libel  on  Justice?”  Do  not  the  authorities  say  that  the  courts 
have  always  visited  real  offenses  with  signal  punishments?  Do 
you  think  the  courts  would  have  the  same  opinion  of  the  privi¬ 
leges  and  power  of  editors,  in  the  case  of  a  conviction  for  such 
an  offense,  as  the  editors  entertain  themselves?  Do  you  believe 
that  the  patience  of  the  public  is  inexhaustible,  or  do  you  discover 
symptoms  that  it  is  beginning  to  view  the  press  with  a  disfavor 
that,  in  the  end,  may  not  only  curtail  its  abuses,  but  which  may 
even  curtail  its  power  to  our  good?  And  did  you  ever  know  a 
grave  moral  wrong  persevered  in,  for  any  material  time,  that  did 
not,  in  the  end,  recoil  on  those  who  committed  it  and  bring  with  it 
its  own  punishment? 

Allow  me  to  proceed  a  little  further.  Are  the  opinions  of  the 
press  any  more  than  the  opinions  of  so  many  men  who  have  con¬ 
trol  of  the  journals?  Are  not  these  opinions,  too  often,  dishonestly 
and  fraudently  uttered?  Is  “the  verdict  of  the  press,”  as  some 
editors  complacently  term  the  opinions  of  certain  members  of 
this  corps  concerning  my  libel  suits,  anything  more  than  the  opin¬ 
ion  of  those  editors  in  a  matter  touching  their  own  pride  and  in¬ 
terests?  Will  this  verdict  be  an  offset,  either  in  the  judgment  of 
the  community,  or  in  the  way  of  money,  to  any  verdict  that  I  may 
obtain  from  twelve  sworn  jurors?  If  not,  would  you,  or  would 
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any  sensible  man,  care  a  button  about  this  “verdict  of  the  press,” 
or  about  those  who  give  it  currency?  Is  it  not  a  common  ex¬ 
pression  in  the  mouths  of  men,  that  such  and  such  reports  are 
merely  “Newspaper  lies?”  and  are  not  these  expressions,  and 
the  opinions  on  which  they  are  based,  becoming  daily  more  fre¬ 
quent?  Would  not  the  boy  who  cried  wolf  when  there  was  no  wolf, 
come  in  time  to  be  disbelieved  when  there  was  a  wolf?  In  a  word, 
would  it  not  be  discreet  for  that  portion  of  the  press  that  does 
regard  truth,  justice,  fair  dealing,  decency,  propriety,  and  the 
rights  of  others,  to  attempt  to  draw  a  wide  distinction  between 
those  who  do  not  regard  these  considerations  and  themselves,  and 
can  they  make  a  better  commencement  than  to  manifest  a  re¬ 
spect  for  the  privileges  of  individuals,  and  not  only  to  exclude 
from  their  columns  all  comments  on  the  private  affairs  of  their 
fellow  citizens  as  a  usurpation  of  an  odious  power,  but,  as  far  as 
possible,  all  comments  of  their  own  as  an  offense  against  good  taste 
and  the  respect  due  their  subscribers? 

Yours,  etc., 

J.  Fenimore  Cooper. 

Should  you  decline  publishing  this  letter,  I  beg  you  will  send 
it  to  the  counting  room  of  J.  D.  P.  Ogden  and  Co.,  Wall  Street, 
directed  to  me,  “to  be  left  until  called  for.”17 

On  the  subject  of  Cooper’s  mastery  of  the  law  and  of 
his  active  participation  in  the  courtroom  there  seems  to 
be  a  general  impression  that  Cooper  conducted  most  of 
the  cases  himself.  It  will  be  recalled  that  Greeley  com¬ 
mented  on  Cooper’s  frequent  interruption  of  his  nephew 
as  the  latter  represented  the  plaintiff  in  the  case  of 
Cooper  vs.  Greeley.  Mr.  Arnold  wrote:18 

His  nephew,  the  late  Richard  Cooper,  then  a  young  but  able 
lawyer  residing  in  Cooperstown,  was  the  attorney  in  most  of  the 
cases  and  prepared  them  for  trial;  other  counsel  assisted,  and 
some  of  the  more  important,  Cooper  himself  argued. 

It  is  to  be  noted,  too,  that  Cooper  did  not  conduct  his 
own  cases  as  often  as  is  generally  believed.  In  the  trial 
of  Cooper  vs.  Barber  of  the  Otsego  Republican,  the  plain- 

17  Cooper.  Correspondence,  vol.  ii,  pp.  414-8. 

18  Arnold.  “James  Fenimore  Cooper”  in  Shaw’s  Bistory  of  Cooperstown,  p.  204. 
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tiff  summed  up  in  his  own  behalf ;  in  the  hearing  before 
the  board  of  arbitrators  of  the  case  against  Stone  of  the 
Commercial  Advertiser  involving  the  Naval  History, 
Cooper  spoke  for  eight  hours ;  in  the  report  of  the  trial  at 
Rallston  of  the  case  against  Greeley  of  the  Tribune, 
Greeley  said:  “Understanding  that  we  could  not  appear 
both  in  person  and  by  counsel,  we  chose  the  former; 
though  on  trial  we  found  our  opponent  was  permitted  to 
do  what  we  supposed  we  could  not.” 

Bryant  quoted  Cooper  as  saying,  in  a  letter  written 
in  February,  1843,  “I  have  beaten  every  man  I  have  sued 
who  has  not  retracted  his  libels.”19  Within  the  next  few 
months  the  second  and  third  Webb  trials  were  held,  the 
second  resulting  in  another  disagreement  of  the  jury  and 
the  third,  in  the  acquittal  of  Webb.  Attention  has  al¬ 
ready  been  called  to  the  fact  that  one  civil  case,  the  second 
suit  of  Cooper  vs.  Stone,  was  reversed  by  the  Court  of 
Errors  in  1845.  It  should  be  recalled,  too,  that  the  second 
case  of  Cooper  vs.  Greeley  never  came  to  trial. 

Cooper,  the  Press,  and  the  Judiciary  shared  in  the  crit¬ 
icism  evoked  by  the  many  years  of  litigation  and  the  vast 
amount  of  publicity  given  to  the  part  which  each  played 
in  its  turn.  Cooper’s  later  years  were  embittered,  as  we 
understand  from  his  command  that  no  biography  of  him 
should  ever  be  authorized  by  his  family;  the  sale  of  his 
books  was  injured,  not  only  at  the  time  of  the  litigation, 
but  until  long  after  his  death. 

The  criticism  of  the  Judiciary,  especially  as  it  refers 
to  Judge  Philo  Gridley  and  Judge  John  Willard,  will  be 
discussed  in  the  succeeding  pages. 

“The  unspeakable  Press  of  that  day”  is  the  epithet 
applied  by  one  critic  to  the  journalism  of  the  period.  An¬ 
other  criticism,  referring  more  specifically  to  the  conduct 
of  the  Press,  is  here  included  because  it  came  from  a  mem- 


I9  See  chapter  I. 
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ber  of  the  Judiciary  and  one  not  engaged  directly  in  the 
Cooper  suits.  The  charge  that  the  Press,  and  especially 
the  Whig  portion  of  it,  had  made  common  cause  in  these 
suits  has  been  made  sundry  times  before  in  these  docu¬ 
ments. 

The  Judge  whose  utterance  is  quoted  was  Judge  Day- 
ton  of  Mercer  county,  New  Jersey.20 

LIBELS  AND  LIBELLERS 

The  Judge  (Judge  Dayton  of  Mercer  County,  New  Jersey) 
among  other  matters  complained,  and,  we  think,  with  some  show 
of  justice,  of  the  conduct  of  the  public  press,  and  even  of  the  most 
respectable  parts  of  it,  upon  this  point.  He  said  we  were  ready 
enough  to  condemn  the  offences  in  others,  but  it  so  happened  that 
we  were  rather  apt  to  make  common  cause  with  each  other — that 
if  one  of  the  fraternity  were  called  to  account  in  a  court  of  justice 
for  any  misdoings  in  this  respect,  it  was  noticed  immediately  in 
the  public  prints;  and  as  the  notice  circulated  from  paper  to  paper, 
it  was  with  some  brief  comment  calculated  to  ridicule  the  prose- 
rutor  and  forestall  public  opinion  as  to  the  merits  of  the  case  that 
this  was  wrong — a  high-minded  press  should  rejoice  when  any 
unworthy  member  is  called  to  account;  and  if  innocently  charged, 
a  jury  would  do  the  same  justice  to  him  as  to  any  other.  The 
liberty  of  the  press,  in  its  proper  sense,  he  would  not  abridge  one 
jot  or  tittle. 

*  *  *  * 

....  this  liberty  of  the  press  has  been  well  descri(b?)ed  as 
consisting  in  the  right  to  publish,  with  impunity,  truth  with  good 
motives  and  right  ends,  whether  in  regard  to  government,  mag¬ 
istracy,  or  individuals. 

He  told  the  Grand  Jury  that  the  law  of  libel  was  the  limit 
to  this  unbounded  license,  throughout  the  country,  which  would 
in  this  respect,  see  that  its  rightful  limits  were  not  wantonly 
transgressed. 

The  comment  of  such  editors  as  Webb,  Weed,  and 
Greeley  in  regard  to  the  injustice  of  the  rulings  of  the 
judges  presiding  in  the  Cooper  suits  cannot  be  dismissed 
with  a  mere  charge  of  prejudice  actuated  by  the  loss  of  the 
suit.  Enough  has  been  said  on  this  point  to  lead  us  to 

20  Copied  by  the  New  World,  June  27,  1840  from  the  Trenton  (N.  J.)  State  Gazette. 
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believe  that  the  criticism  of  the  handling  of  the  Cooper 
suits  led  to  legislative  action  in  civil  suits  somewhat  as 
the  Croswell  case  had  been  responsible  many  years  earlier 
for  a  modification  in  the  law  with  regard  to  criminal 
actions  for  libel. 

Not  only  Judges  Willard  and  Gridley  of  the  Circuit 
Courts  but  Justices  of  the  Supreme  Court  were  made  the 
subject  of  criticism  for  interpretations  of  the  law  in  these 
cases.  It  should  be  said  here  that  the  Supreme  Court  of 
the  State  of  New  York  is,  as  Hale  defines,  “a  trial  court 
of  general  jurisdiction,  corresponding  to  the  circuit  or 
superior  court  in  other  states.”  One  case,  the  second 
against  Stone,  was  carried  up  to  the  Court  of  Errors,  a 
tribunal  which  was  abolished  by  the  Constitution  of  1846. 

Judge  Philo  Gridley  presided  over  the  hearing  of  the 
Webb  case  at  Cooperstown  in  September,  1839,  which  re¬ 
sulted  in  a  year’s  postponement.  When  Cooper  sought  in 
September,  1840,  a  change  of  venue,  “The  Court  then 
unanimously  decided,  with  the  exception  of  Judge  Gridley, 
that  the  District  Attorney  should  proceed  with  the  trial 
or  grant  a  nolle  prosequi  in  the  cause.”  Judge  Gridley  did 
not  preside  when  the  case  finally  came  to  trial  in  Novem¬ 
ber,  1841.  Over  at  least  one  of  the  many  suits  brought 
by  Cooper  against  Weed,  that  tried  at  Cooperstown  in 
September,  1842,  Judge  Gridley  did  preside. 

Judge  John  Willard’s  participation  as  presiding  judge 
in  the  Cooper  cases  was  more  extensive  than  that  of 
Judge  Gridley.  The  two  trials  that  made  the  November, 
1841,  term  of  court  at  Fonda  memorable — those  of  Webb 
on  his  indictment  and  Weed  upon  his  first  offense- — were 
presided  over  by  Judge  Willard.  Earlier  he  had  heard 
the  first  case  of  all — that  of  Barber — at  Fonda,  the  date 
being  May,  1839.  Later  he  presided  at  the  second  and 
third  trials  of  Webb  in  May  and  in  November,  1843,  and 
also  at  the  trial  of  Greeley  at  Ballston  in  December,  1842. 
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In  some  of  these  instances  the  text  of  the  judge’s 
charge  to  the  jury  will  be  referred  to. 

Cooper’s  controversies  over  affairs  of  the  United 
States  Navy  by  no  means  ceased  with  the  arbitration  of 
the  Naval  History  case  brought  against  Stone.  In  1843, 
Webb  wrote  a  scathing  criticism  of  Graham,  the  publisher 
of  Graham’s  Magazine,  for  publishing  a  biography  of 
Perry  of  which  Cooper  was  the  author.  Webb  was 
specific  in  naming  the  members  of  the  Judiciary  who  hab¬ 
itually  ruled  out  evidence  offered  in  an  attempt  to  prove 
the  truth  of  alleged  libels:21 

.  .  .  Such  is  James  F.  Cooper.  .  .  .  Surely  such  a  man  should 
be  treated  with  the  greatest  forbearance  by  the  Press;  and  who 
can  doubt  but  it  is  the  duty  even  of  the  Judiciary,  to  forget  their 
respect  for  the  laws  and  themselves,  in  order  to  save  such  a  true¬ 
hearted  American  from  an  honest  public  indignation.  Such  pure 
and  honest  Judges  as  Gridley  and  Willard,  are  of  the  few  men 
among  us  who  can  fully  appreciate  all  the  merits  of  this  patri¬ 
otic  American;  and  who  shall  dare  question  the  purity  of  their  mo¬ 
tives,  if  when  Mr.  Cooper  commences  an  action  against  us  for  thus 
holding  him  up  to  public  admiration,  they  should  rule  that  we 
have  no  right  to  place  before  the  jury  the  disgraceful  publica¬ 
tion  to  which  we  have  alluded?  .  .  . 

Another  paragraph  from  the  same  article  makes  sub¬ 
stantially  the  same  charges  against  the  two  judges.  Webb 
was  evidently  still  smarting  over  the  outcome  of  the  sec¬ 
ond  trial  of  the  case,  which  had  resulted  in  a  second  disa¬ 
greement  of  the  jury.  That  trial  had  been  held  in  May, 
1843;  these  comments  were  penned  a  month  after  that 
date.  The  comment  included  references  both  to  Home  As 
Found  and  to  the  Naval  History. 22 

We  have  frequently  said,  and  always  been  prepared  to  prove, 
that  Mr.  Cooper  in  his  “Home  As  Found,”  has  libelled  and  slan¬ 
dered  the  United  States  generally,  and  our  fair  countrywomen,  our 
people,  customs,  and  manners,  more  than  any  foreign  travellers 

21  Courier  and  Enquirer,  June  12,  1843. 

22  Ibid. 
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who  have  so  regularly  abused  us  for  base  and  mercenary  consid¬ 
erations;  and  we  cannot  doubt  that  the  extracts  from  his  works 
which  the  Press  has  from  time  to  time  placed  before  the  people, 
have  satisfied  them  of  this  disgraceful  fact,  disgraceful  to  the 
perpetrator  of  these  vile  slanders  and  equally  disgraceful  to  those 
who  continue  to  countenance  and  support  him. 

Of  Mr.  Cooper’s  Naval  History  and  his  account  of  the  Battle 
of  Lake  Erie,  we  have  never  permitted  ourselves  to  speak;  not 
because  we  do  not  believe  it  to  be  grossly  inaccurate,  but  because 
we  do  not  desire  to  be  put  to  the  trouble  of  proving  its  inaccur¬ 
acies,  or  what  is  far  more  probable,  being  refused  permission  to 
prove  them,  if  we  were  prosecuted  by  Cooper  and  the  venue  laid 
before  Judge  Gridley  or  Judge  Willard.  We  would  be  wanting 
however,  in  respect  for  the  memory  of  the  gallant  dead,  and  in 
consideration  for  the  honor  of  our  country  and  the  reputation  of 
our  gallant  Navy,  if  we  were  to  permit  the  article  in  Graham’s 
Magazine  for  June  to  pass  unnoticed.  .  .  . 

Six  months  after  the  Cooperstown  decision  of  Judge 
Gridley,  in  which  he  had  excluded  the  evidence  offered  by 
the  defendant  Weed,  the  novelist  addressed  a  letter  to  the 
Tompkins  Volunteer.  Quotation  has  already  been  made 
from  this  communication,  especially  Cooper’s  remark 
about  the  “barking  curs  around  the  country”  and  his  sen¬ 
timent  that  “indictments  are  the  best  cures.”  In  com¬ 
menting  particularly  on  the  decision  of  Judge  Gridley, 
“about  which  so  much  noise  has  been  made”  as  Cooper 
acknowledged,  he  wrote;23 

It  may  be  well  to  add  that  the  point  decided  by  Judge  Gridley 
last  September,  and  about  which  so  much  noise  has  been  made, 
has  been  abandoned,  Mr.  Weed  having  paid  his  verdict. 

Another  of  the  outstanding  instances  of  the  exclusion 
of  evidence  by  the  presiding  judge  is  that  of  Judge  Wil¬ 
lard  at  the  second  trial  of  Colonel  Webb  on  the  charge  of 
a  criminal  libel  on  Cooper.  It  will  be  recalled  that  one 
of  the  features  of  the  first  trial  of  Webb  on  his  indictment 
— that  held  at  Fonda  in  November,  1841 — had  been  the 

23  Tompkins  Volunteer  quoted  in  New  York  Tribune,  April  22,  1843. 
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reading  aloud  in  the  courtroom  of  the  novel  Home  As 
Found.  When  the  case  came  to  trial  for  the  second  time 
at  Fonda  in  May,  1843,  Judge  Willard  excluded  the  books 
in  question.  The  following  dialogue  between  the  counsel 
for  the  defendant  and  the  Court  was  included  in  the  re¬ 
port  of  the  third  trial,  when  Judge  Willard  again  ruled 
out  the  books  which  Webb  had  reviewed : 

Extract  from  the  Report  of  the  Second  Trial 24 

Prosecution.  We  object  to  the  introduction  of  the  books. 

Mr.  Jordan.  That  question  has  been  already  settled.  His  honor 
on  a  former  trial  decided  that  it  was  our  right  to  put  the  books 
in  evidence  before  the  jury  as  the  only  mode  to  enable  them  to 
judge  of  the  justice  of  the  review. 

Judge  Willard.  I  shall  not  permit  the  books  to  be  read. 

Mr.  Jordan.  But  your  honor  decided  at  the  last  trial  that  it 
was  our  right  under  the  Constitution  of  the  State,  to  place  the 
books  before  the  jury;  and  unless  we  are  permitted  to  do  so,  how 
can  they  judge  of  the  truth  of  the  alleged  libel. 

Judge  Willard.  The  books  are  not  material  to  the  question.  If 
the  review  does  not  allude  to  Mr.  Cooper,  except  as  an  author, 
no  matter  whether  true  or  false,  it  is  not  libellous;  while  if  it 
does  assail  him  as  a  man,  it  is  libellous,  no  matter  how  objec¬ 
tionable  the  books. 

Mr.  Jordan.  Why,  according  to  your  honor’s  own  decision  on  the 
previous  trial,  the  books  are  absolutely  necessary  to  enable  the 
jury  to  know  anything  of  the  merits  of  the  case.  .  .  . 

Judge  Willard.  You  have  heard  my  decision,  sir.  The  books  are 
ruled  out,  and  you  are  not  permitted  to  argue  the  question  after 
my  decision  is  announced. 

♦  ♦  ♦  ♦ 

Mr.  Jordan.  Of  course  I  have  no  other  alternative  than  to  submit, 
and  except  to  this  ruling  of  your  honor.  I  would  now  ask,  with 
all  due  deference  to  the  court,  why  it  has  now  decided  differently 
from  its  decision  in  1841. 

Judge  Willard,  (pale  and  agitated.)  The  counsel  has  no  right 
to  the  question;  but  the  case  has  been  differently  opened  this  time. 
You  will  proceed  with  the  defence. 


24 Courier  and  Enquirer,  November  27,  1843. 
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Mr.  Jordan  and  Mr.  Spencer.  We  respectfully  deny  that  the  case 
has  been  differently  opened  from  what  it  was  before,  and  we  call 
upon  the  court  to  state  in  what  respect. 

Judge  Willard.  It  was  opened  very  differently  and  in  a  manner 
to  warrant  the  exclusion  of  the  books.  Proceed. 

Mr.  Jordan.  .  .  .  But  if  the  Books  are  excluded  now  in  consequence 
of  the  different  manner  of  opening  the  case,  it  is  passing  strange 
that  that  better  manner  should  conform  to  your  Honor’s  determina¬ 
tion  before  you  took  your  seat,  not  to  admit  the  Books! 

Judge  Willard,  (agitated  and  pale.)  This  argument  must  cease 
here.  You  have  my  decision.  The  Books  are  ruled  out,  and  if 
unjustly,  you  have  your  remedy  by  going  to  the  Supreme  Court. 
Mr.  Jordan.  At  great  expense  and  trouble,  which  amounts  to  a 
denial  of  justice;  but  I  bow  to  the  mandate  of  the  Court.  Of 
course  I  am  at  liberty  to  read  to  the  Jury  the  extracts  made  from 
the  Book  and  published  in  the  Courier  and  Enquirer  containing 
the  Review. 

Judge  Willard.  Certainly. 

Webb,  in  commenting  on  the  accompanying  passage 
from  Judge  Willard’s  charge  to  the  jury  on  the  occasion 
of  the  editor’s  third  trial,  wrote:25 

...  A  more  outrageous  proceeding  than  this  attack  of  a 
Judge  upon  a  prisoner  and  his  counsel,  has  never  disgraced  our 
bench.  For  the  truth  of  this  declaration,  we  appeal  with  confi¬ 
dence  to  any  Judge  and  member  of  the  bar  in  the  State;  .  .  .  what 
greatly  aggravated  this  unwarrantable  insinuation,  was  the  fact, 
that  it  was  made  in  his  official  character,  when  delivering  his 
charge  to  the  Jury  .  .  .  when  the  .  .  .  Counsel  .  .  .  could  not 
reply.  .  .  . 

The  Judge  was  quoted  as  saying:26 

The  counsel  in  the  course  of  his  remarks  observed  to  the  jury 
that  “if  you  acquit  the  defendant,  every  man  will  applaud  the  ver¬ 
dict.”  This  remark  implied  that  public  opinion  favored  the  defend¬ 
ant’s  cause.  It  was  an  appeal  which  no  counsel  had  a  right  to 
make.  I  presume  that  he  made  it  with  no  improper  motives,  but 
that  it  fell  from  him  casually  in  the  ardor  of  his  defence.  .  .  . 

You  will  recollect  that  when  the  Counsel  made  that  remark 
there  was  a  murmur  of  approbation  in  this  part  of  the  house  and 

25  Courier  and  Enquirer,  November  27,  1843. 

26  Ibid. 
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in  that,  [pointing  to  opposite  corners]  :  the  spectators  seemed  to 
respond  to  that  remark.  You  heard  it  and  saw  it.  .  .  .  During  the 
many  years  which  I  have  been  upon  the  bench  and  in  which  I 
have  tried  some  thousands  of  cases  I  have  had  occasion,  in  cases  of 
greater  importance  and  of  higher  excitement  than  this,  to  witness 
stratagems  resorted  to  by  ingenious  counsel  to  get  up  a  public  opin¬ 
ion  in  the  case  so  as  to  carry  off  the  cause  through  the  influence  of 
this  fictitious  public  sentiment  which  they  had  made  to  bear  upon  it. 
.  .  .  And  in  ancient  Rome,  during  its  most  corrupt  days,  it  is  re¬ 
lated  by  historians  that  advocates  were  accustomed  to  have  in  their 
pay  certain  individuals  who  went  around  with  them  to  try  their 
causes,  whose  business  it  was  to  weep  whenever  the  proper  oppor¬ 
tunity  arose  and  to  laugh  whenever  the  case  could  be  carried  off  by 
laughter;  and  counsel  usually  succeeded  in  their  trials  in  propor¬ 
tion  to  the  art  and  dexterity  with  which  these  men  performed  their 
part.  .  .  . 

I  do  not  suppose  that,  in  the  present  case,  the  eminent  counsel 
would  lend  himself  to  an  arrangement  of  this  sort;  though  I 
know  nothing  of  what  has  been  done  elsewhere. 

The  following  passages  constitute  the  doctrine  as  set 
forth  by  Judge  Willard.  It  will  be  noted  that  he  makes 
specific  reference  to  the  Croswell  case  and  the  case  of 
Cooper  vs.  Stone:27 

As  I  observed  at  the  commencement,  this  indictment  is  one 
for  a  libel  upon  the  person  of  James  Fenimore  Cooper.  It  is 
not  an  indictment  for  a  libel  upon  his  book.  Bear  this  in  mind. 
The  argument  of  the  counsel  on  the  other  side  would  carry  the 
idea  that  it  was  a  controversy  between  a  book  and  its  reviewer. 
That  is  not  the  issue.  The  book  may  deserve  censure,  but  it  is 
not  for  censuring  it  that  the  present  trial  is  brought. 

The  indictment  is  for  a  libel  on  Mr.  Cooper,  and  on  him 
alone. 

The  first  enquiry  will  naturally  be,  has  the  plaintiff  been 
proved  to  be  the  publisher  of  the  libel?  By  a  mutual  stipulation 
entered  into  between  the  counsel  at  the  commencement  of  the 
trial,  the  defendant  admitted  that  he  was  the  Editor  and  Publisher 
of  the  Courier  and  Enquirer,  and  was  so  at  the  time  of  the  pub¬ 
lication,  and  that  he  wrote  the  article  on  which  the  indictment 


27  Ibid. 
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is  based,  and  published  it,  and  that  it  was  circulated  by  him  in 
the  County  of  Otsego.  This  proves  that  part  of  the  case — the 
fact  of  publication,  the  bare  fact  alone. 

Formerly  it  was  the  law  of  England  that  proof  of  the  publi¬ 
cation  alone  was  sufficient,  that  the  question  whether  it  was  a 
libel  or  not  was  one  of  law,  and  the  jury  were  bound  to  find  a 
verdict  for  the  people  on  the  bare  proof  of  publication.  Some 
cases  have  been  cited  by  the  defendant  on  this  subject.  The  ar¬ 
gument  of  General  Hamilton  in  the  case  of  Croswell,  has  been  re¬ 
ferred  to,  in  which  there  was  a  discussion  of  the  legality  of  this 
doctrine.  That  was  a  political  libel.  Mr.  Croswell  was  the  Editor 
of  a  paper  called  “The  Balance,”  published  at  Hudson,  and  he 
was  indicted  for  a  libel  on  Thomas  Jefferson;  and  on  trial  Chief 
Justice  Jay  ruled  that  the  people  were  entitled  to  a  verdict  on 
proof  of  the  publication  alone,  and  that  he  would  not  permit  the 
jury  to  pass  upon  the  intent  at  all.  The  argument  made  by  Gen. 
Hamilton  was  addressed  to  the  Supreme  Court,  and  the  judges 
being  equally  divided,  the  appeal  failed.  An  address  upon  the 
subject  to  the  Legislature  induced  them  to  adopt  a  law  similar 
to  the  one  now  in  force,  and  permitting  the  Jury,  on  an  indictment 
for  libel,  to  be  judges  both  of  the  law  and  fact,  and  releasing 
them  from  the  necessity  of  convicting  the  defendant  on  proof  of 
the  mere  fact  of  publication.  “The  truth  may  be  given  in  evi¬ 
dence  to  the  jury,  and  if  it  appear  that  the  matter  charged  is 
true  and  that  the  publication  was  made  with  good  motives  and 
for  justifiable  ends,  the  defendant  is  entitled  to  an  acquittal;  and 
the  jury  have  a  right  to  determine  both  the  law  and  the  fact.” 
That  is  the  substance  of  the  law  of  this  State  on  this  subject 
as  it  has  existed  for  nearly  40  years.  There  is  no  dispute  among 
counsel,  or  between  them  and  the  court,  as  to  what  the  law  is 
as  it  now  exists;  upon  that  subject  counsel  and  court  are  agreed. 
I  beg  you  to  take  notice  of  this,  as  I  wish  to  be  correctly  under¬ 
stood  by  you,  because  I  know  that  I  am  liable  to  be  misrepresented 
elsewhere.  The  jury  are  judges  of  the  law  and  the  fact;  and  they 
are  to  derive  evidence  of  intent  from  the  fact  of  publication,  and 
the  defendant  is  entitled  to  an  acquittal  if  the  publication  was 
made  with  good  motives  and  for  justifiable  ends. 

Gentlemen,  that  is  the  doctrine  which  I  submit  to  you  on  that 
part  of  the  subject. 

It  is  necessary,  in  the  next  place,  to  see  what  constitutes  a 
libel;  for  though  the  jury  are  judges  of  both  the  law  and  fact, 
they  are  bound  to  decide  according  to  the  law  of  the  land.  .  .  . 
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The  Supreme  Court  has  decided  in  the  case  of  Cooper  vs. 
Stone,  which  was  a  civil  case,  that  the  law  defines  a  libel  to  be 
a  “contumelious  or  reproachful  publication  against  a  person,  or 
any  malicious  publication  tending  to  blacken  his  reputation,  to 
expose  him  to  public  hatred,  contempt  or  ridicule.”.  .  . 

*  *  *  * 

The  question  presented  in  the  case  is,  whether  the  alleged 
libel  is  a  mere  deduction  from  the  author’s  works,  as  set  forth 
in  the  review,  or  an  attack  upon  his  character,  aside  from  his 
authorship,  not  fairly  deducible  from  the  books.  If  the  former  be 
true,  the  defendant  must  be  acquitted;  if  the  latter,  he  must 
be  convicted. — And  you  are  to  judge  whether  the  publication  is 
an  attack  upon  the  man  or  a  mere  deduction  from  books  which 
Mr.  Cooper  has  urritten. 

*  *  *  * 

.  .  .  The  court  excluded  all  parts  of  the  book  except  those 

contained  in  the  article  itself.  The  defence  had  a  right  to  read 
them;  .  .  . 

%  :je  :{{ 

.  .  .  the  counsel  in  the  case  labored  on  one  side  to  make 

it  appear  that  in  this  book  Mr.  Effingham  means  Mr.  Cooper 
and  Eve  his  daughter,  and  that  he  describes  his  own  house  in 
Templeton.  It  is  affirmed  on  one  hand  and  denied  on  the  other; 
and  there  is  no  evidence  one  way  or  the  other.  Evidence  was  of¬ 
fered  by  the  defendant  to  prove  this  fact  and  excluded.  If  I  was 

wrong  exceptions  may  be  taken  and  the  redress  obtained.  .  .  . 

*  *  *  * 

.  .  .  I  do  not  pretend  to  be  an  infallible  judge  of  the 

law;  but  I  give  you  my  general  views  as  a  lawyer  and  a  judge; 
and  the  deduction  I  draw  is  that  the  review  travelled  beyond  the 
scope  of  a  literary  review  and  assailed  Mr.  Cooper  as  a  man  and 
a  citizen.  I  put  this  forth  merely  as  my  own  deduction.  .  .  . 

.  .  .  If  this  were  a  civil  suit  there  can  be  no  doubt  that 

much  of  the  matter  that  has  been  offered  as  evidence  would  be  ad¬ 
missible;  but  in  a  criminal  prosecution  it  is  otherwise;  and  if  the 
defendant  is  convicted  improperly,  affidavits  of  the  circumstances 
and  matter  not  admitted  as  evidence  may  be  laid  before  the  Su¬ 
preme  Court  upon  the  consideration  of  the  punishment  to  be  in¬ 
flicted.  .  .  . 


THE  “EFFINGHAM”  LIBELS  ON  COOPER 


191 


Webb  wrote,  in  his  report  of  his  trial,  the  following 
paragraphs  :28 

What  should  particularly  arrest  the  attention  of  the  reader, 
is  the  extraordinary  fact,  that  although  the  Judge  ruled  out  the 
books  and  refused  to  let  the  Jury  know  their  contents,  yet  he  tells 
them  three  different  times  that  if  in  their  opinion  the  language 
of  the  review  “was  fairly  dcducible  from  the  books,”  the  defendant 
was  entitled  to  an  acquittal! 

Now,  in  the  name  of  common  sense  and  common  justice,  how 
was  it  possible  for  the  jury  to  arrive  at  the  conclusion  whether 
the  language  of  the  Review  was  or  was  not  “fairly  deducible  from 
the  Books,”  when  the  very  Judge  who  directs  them  thus  to  arrive 
at  the  merits  of  this  case,  had  prohibited  those  books  from  being 
placed  before  them?  Does  not  this  part  of  the  Judge’s  charge 
very  conclusively  prove,  that  he  had  no  right  to  exclude  the  Books? 

Weed  made  similar  specific  charges  against  Judges 
Willard  and  Gridley.  In  reply  to  Greeley’s  famous  letter 
of  November  11,  1854,  dissolving  the  political  firm  of 
Seward,  Weed  and  Greeley,  Weed  wrote: 

.  .  .  Less  fortunate  [in  the  matter  of  libel  suits]  than  the  Trib¬ 
une,  it  cost  the  Evening  Journal  over  $8,000  to  reach  a  point  in 
legal  proceedings  that  enabled  a  defendant  in  a  libel  suit  to  give 
the  truth  in  evidence. 

In  his  autobiography  Weed  proceeded  to  tell  of  the  action 
taken  by  “the  editors  who  were  being  victimized  by 
Judges  Gridley  and  Willard.”  Since  the  story  of  Weed’s 
own  case  has  been  quoted  from  this  source  in  Chapter  VI, 
only  the  portions  bearing  on  the  Barber,  Greeley,  and 
Webb  cases  are  included  here.29  The  trials  to  which 
Weed  referred  have  all  been  discussed  at  length  in  pre¬ 
vious  chapters  of  this  study.  Weed  gave  the  impression 
that  Webb  was  tried  but  once  on  the  indictment  procured 
by  Cooper ;  as  a  matter  of  fact,  the  case  was  tried  three 
times  in  all.  The  attitude  of  Cooper  toward  indictments 
has  also  been  fully  treated. 

28  Courier  and  Enquirer,  November  27,  1843. 

29  Weed.  Life  of  Thurlow  Weed,  vol.  i,  pp.  521  ff. 
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His  libel  suits  against  Mr.  Barber  were  tried  at  Coopers- 
town  before  Judge  Gridley,  who  construed  the  law  of  libel  in 
accordance  with  the  English  doctrine  and  decisions,  which  denied 
to  defendants  the  right  to  justify  by  proving  the  truth  of  the 
statements,  and  charged  the  jury  to  find  a  verdict  for  the  plaintiff. 
Mr.  Barber,  unable  to  stand  up  against  Mr.  Cooper  and  the  court, 
was  driven  from  the  county.  .  .  . 

General  Webb,  who  had  been  indicted  for  a  libel  similar  or 
more  aggravated  than  mine,  was  then  tried.  The  distinction 
then  taken  by  judges  enabled  indicted  persons  to  offer  the  truth 
in  justification,  while  in  civil  suits  judges  were  at  liberty  to 
hold  with  Lord  Mansfield,  that  “the  greater  the  truth  the  greater 
the  libel.”  In  General  Webb’s  case,  although  Judge  Willard 
charged  strongly  against  him,  the  jury  stood  eleven  for  acquittal 
and  one  for  conviction,  and  as  an  agreement  could  not  be  reached 
the  jurors  were  discharged.  Satisfied  with  this  experience,  Mr. 
Cooper  procured  no  more  indictments  but  thenceforward  preferred 
the  civil  to  the  criminal  side  of  the  calendar.  .  .  . 

While  six  or  seven  other  suits  were  pending  against  me,  Mr. 
Greeley’s  trial  came  off  before  Judge  Willard.  He  made  a  vigorous 
defense,  but,  like  Judge  Gridley,  Judge  Willard  ruled  out  his 
testimony,  and  a  verdict  was  rendered  against  him. 

Cooper’s  denial  of  this  charge  should  be  mentioned 
here.  It  may  be  found  as  the  last  document  bearing  upon 
the  Weed  cases.  In  it  he  says  emphatically,  “The  pre¬ 
tense  that  our  courts  have  ever  overruled  that  the  truth 
is  not  a  complete  defense  in  a  libel  suit  in  the  civil  action 
can  only  gain  credit  with  the  supremely  ignorant.”30 

Weed  stated  that  “legislative  and  constitutional  modi¬ 
fications  of  the  law  of  libel”  were  secured  as  a  result  of 
these  Cooper  suits:31 

Mr.  Cooper’s  libel  suits  had  all  been  commenced  in  counties 
where  the  circuit  courts  were  held  by  Judges  Gridley  and  Wil¬ 
lard,  both  of  whom  had  assumed  to  decide  what  was  libelous,  and 
to  exclude  testimony  offered  in  justification.  Enough  has  been 
shown  to  prove  that  Mr.  Cooper  could  rely  upon  both  these 
judges  for  verdicts  in  all  his  libel  suits;  but,  thanks  to  the  in- 

30  See  chapter  VI. 

31  Weed.  Life  o)  Thurlow  Weed,  vol.  i,  p.  526. 
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telligence  and  independence  of  jurors,  in  the  sums  recovered, 
Mr.  Cooper  scarcely  got  hundreds  for  the  thousands  claimed. 
But  when  the  expenses  incidental  to  such  litigation  were  added, 
the  amount  became  onerous.  While  many  suits  were  pending, 
and  after  consultation  with  eminent  counsel,  editors  who  were 
being  victimized  by  Judges  Gridley  and  Willard  determined  to 
seek  relief  by  legislative  and  constitutional  modifications  of  the 
law  of  libel,  modifications  which  deprived  judges  of  the  power 
to  oppress  obnoxious  defendants,  and  permitted  defendants  upon 
trial  for  libel  to  prove  the  truth  of  their  accusations,  and  show 
that  their  motives  were  justifiable.  In  an  effort  so  manifestly 
just  and  wise  we  were  successful,  both  by  wholesome  legislative 
enactment  and  by  a  constitutional  amendment.  It  is  scarcely 
necessary  to  add  that  after  these  modifications  of  the  law  of  libel 
Mr.  Cooper’s  pending  libel  suits  were  never  brought  to  trial. 

Did  Cooper  refer  to  this  concerted  action  on  the  part 
of  the  editors  when  he  wrote,  in  January,  1843,  the  follow¬ 
ing  letter?  While  the  reference  could  easily  be  to  the  law 
of  libel,  the  context  throws  no  further  light  upon  the  sub¬ 
ject:32 


Weed  has  got  back,  but,  as  yet,  has  said  nothing.  The  at¬ 
tempt  on  the  legislature  will  be  abandoned;  first,  because  it  won’t 
succeed,  and  next  because  it  might  equalize  the  law  in  civil  and 
criminal  cases. 

Greeley’s  position  in  regard  to  the  libel  law  has  al¬ 
ready  been  adequately  set  forth  in  various  documents,  in¬ 
cluding  quotations  from  his  series  on  the  subject  of  “The 
Press  and  the  Law  of  Libel.”  In  a  paragraph  in  Recol¬ 
lections  of  a  Busy  Life  which  is  quoted  herewith,  Greeley 
referred  to  the  effect  that  the  Cooper  cases  had  had  upon 
the  New  York  Legislature:33 

Indeed  the  legislature  had  meantime  [before  Cooper’s  death 
in  1851]  overborne  some  of  the  more  irrational  rulings  of  our 
judges;  while  our  Judiciary  itself  had  undergone  important  changes 
through  the  political  revolutions  in  our  State,  and  the  influence 

32  Cooper.  Correspondence,  vol.  ii,  p.  488. 

33  Greeley.  Recollections  of  a  Busy  Life,  p.  264. 
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of  our  Constitution  of  1846;  so  that  the  Press  of  New  York  now 
enjoys  a  freedom  which  it  did  not  in  the  last  generation. 

On  the  basis  of  these  statements  by  three  of  the  princi¬ 
pal  defendants  in  the  Cooper  libel  suits,  not  including  the 
vague  reference  in  a  letter  by  Cooper  himself,  that  the 
Legislature  of  New  York  had  modified  the  law  of  libel  as 
a  direct  result  of  this  litigation,  some  rather  extensive 
research  has  been  carried  on  by  the  writer  of  this  thesis. 
In  this  she  has  been  aided  by  Mr.  B.  D.  Silliman. 

Relying  upon  these  quoted  statements  as  accurate, 
since  they  were  written  at  wide  intervals  and  yet  seem  to 
reenforce  each  other,  we  have  sought  to  connect  the  New 
York  Libel  Act  of  1854  with  the  Cooper  suits.  Mr.  John 
T.  Fitzpatrick,  Law  Librarian  of  the  New  York  State 
Library,  wrote: 

(COPY) 

The  University  of  the  State  of  New  York  LAW  LIBRARY 

NEW  YORK  STATE  LIBRARY  John  T.  Fitzpatrick 

James  I.  Wyer,  Director  Law  Librarian 

Albany,  N.  Y.,  23  April  1924 

B.  D.  Silliman,  Esq. 

906  American  Trust  Bldg. 

Cedar  Rapids,  Iowa 

Dear  Sir: 

I  have  been  trying  without  result  to  connect  the  libel  act  of 
1854  of  this  State  with  the  libel  suits  of  J.  Fennimore  Cooper.  The 
debates  in  our  legislature  are  not  published  in  any  form.  I  have 
searched  the  legislative  documents  in  the  hope  that  there  might 
have  been  some  special  committee  which  drafted  the  bill  and  made 
a  report  thereon.  But  I  could  not  find  any  such  report.  I  have 
also  searched  the  text  books  on  libel  and  some  lives  of  Cooper 
and  of  Thurlow  Weed  and  of  Horace  Greeley,  but  none  of  them 
mention  the  act  of  1854,  although  they  deal  extensively  with  the 
numerous  suits  brought  by  Cooper  against  the  newspapers  of  his 
time. 

*  *  *  * 

Very  truly  yours, 

JTF-AVJ  (Signed)  John  T.  Fitzpatrick. 
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Basing  his  opinion  upon  the  materials  collected  for 
this  thesis  and  the  various  law  records  to  which  he  has 
had  access,  Mr.  Silliman  has  prepared  the  following  state¬ 
ment  for  inclusion  in  this  thesis: 

The  Cooper  Suits  and  the  Law  of  Libel 

There  can  be  no  doubt  but  that  the  Cooper  libel  cases  had 
an  important  effect  upon  the  law  of  libel,  especially  in  the  rela¬ 
tion  of  that  law  to  the  press.  Perhaps  as  a  result  of  the  consti¬ 
tutional  guarantee  of  the  “freedom  of  the  press”  it  was  in  the 
early  period  of  legal  development  in  this  country  often  contended 
that  the  press  because  of  its  duty  to  disseminate  facts  and  in¬ 
formation  to  the  public  had  an  immunity  from  prosecution  for 
libellous  publications  simply  because  of  its  peculiar  position.  But 
it  was  decided  in  the  early  case  of  Commonwealth  vs.  Blanding 
3  Pick  Mass  304  that  “the  usual  constitutional  guarantee  of  the 
‘freedom  of  the  press’  does  not  secure  the  libelers  immunity  from 
civil  or  criminal  prosecution,  but  is  intended  simply  to  secure 
the  conductors  of  the  press  the  same  rights  and  immunities,  and 
such  only,  as  are  enjoyed  by  the  public  at  large.”  In  fact  one  who 
reads  the  opinions  in  civil  suits  in  which  members  of  the  press 
were  parties  would  be  impressed  with  the  fact  that  the  rules  of 
law  concerning  libel  were  applied  with  almost  unusual  severity 
with  the  result  that  a  newspaper  was  very  rarely  a  successful  liti¬ 
gant  in  such  cases. 

The  Cooper  cases  caused  much  criticism  of  the  courts  because 
of  their  effect  on  the  press.  This  criticism  was  directed  personally 
against  Judges  Willard  and  Gridley  of  the  trial  court,  against  the 
Supreme  Court  itself,  and  particularly  against  the  legal  practice 
of  allowing  the  court  to  decide  as  to  what  was  and  what  was 
not  libellous  without  permitting  the  defendant  to  prove  the  truth 
of  the  printed  matter  as  a  justification.  While  the  rule  is  now 
clearly  established  that  truth  is  a  complete  defense  to  a  civil 
action  for  libel  it  was  not  so  well  understood  at  the  time  of 
Cooper’s  suits,  and  the  relation  of  his  litigation  to  this  doctrine 
may  be  said  to  be  its  first  effect  on  the  law  of  libel. 

The  truth  was  allowed  as  a  defense  by  the  English  court 
before  this  time  and  the  same  rule  had  been  applied  in  some  of 
the  American  states.  Even  in  New  York  there  is  some  indication 
that  the  rule  had  a  following,  for  in  1829  in  the  civil  case  of 
King  vs.  Root,  4  Wend  114  N.  Y.,  the  court  said,  “If  the  charge 
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is  true,  the  defendant  has  another  remedy  by  pleading  the  truth 
in  bar  to  the  action  which  will  be  a  complete  defense.”  The 
case  is  particularly  strong  in  this  regard  in  implying  that  even 
where  the  words  are  published  maliciously  the  truth  is  a  complete 
defense.  All  of  the  above  however  is  more  or  less  in  the  way 
of  mere  dictum  in  the  opinion,  and  the  decision  is  further  weakened 
by  the  fact  that  there  was  appended  a  very  lengthy  and  com¬ 
pelling  dissenting  opinion  in  which  the  above  mentioned  principles 
were  the  subject  of  objection.  This  case  was  not  determined  upon 
the  point  of  truth  as  a  defense  and  would  not  be  considered  as 
authority  for  that  proposition. 

Apparently  the  law  of  libel  in  1840  had  not  been  established 
on  the  point  as  to  truth  as  a  defense.  According  to  the  American 
Digest,  which  tabulates  every  adjudicated  case  in  this  country  de¬ 
cided  by  an  appelate  tribunal  since  1658,  there  was  not  a  single 
case  in  New  York  wherein  the  decision  had  been  definitely  reached, 
prior  to  the  time  of  the  Cooper  suits,  on  this  point.  According 
to  the  digest  the  first  case  in  which  it  was  definitely  held  in 
New  York  that  truth  was  a  complete  defense  to  an  action  for 
libel  was  Huff  vs.  Bennett  6  N.  Y.  Super  crt.  4  Sandf  120,  decided 
in  1850,  five  years  after  the  last  Cooper  suit.  In  this  case  it  was 
held  “that  libellous  statements  are  true  is  a  complete  defense  in 
a  civil  action  even  though  the  libel  is  malicious.” 

The  next  reported  case  was  Fulkerson  vs.  George  3  Abb  Prac 
75  in  1856  wherein  it  was  held  that  “the  truth  of  slanderous 
words  spoken  is  a  complete  justification.”  It  is  a  significant  fact 
that  out  of  all  the  litigation  over  slander  and  libel  during  this 
period  the  above  cases  and  two  others  decided  in  1875  furnish 
the  only  decisions  from  1658  to  1896  in  which  the  doctrine  that 
truth  is  a  defense  to  a  civil  action  for  libel  was  enunciated  in 
the  state  of  New  York. 

The  case  of  Cooper  vs.  Greeley  1  Denio  347  shows  that  the 
rule  was  not  clearly  understood.  The  court  in  discussing  the 
defendant’s  plea  that  the  plaintiff  had  in  truth  acquired  the  repu¬ 
tation  of  a  “proud,  captious,  censorious,  and  litigious  man”  which 
was  virtually  the  plea  of  truth,  said,  “I  think  the  plea  is  suf¬ 
ficient.”  This  would  seem  to  indicate  that  the  truth  would  have 
been  allowed  had  the  form  of  the  pleading  been  correct.  At  least 
the  case  is  not  authority  for  the  proposition  that  truth  would  be 
permitted  in  justification.  On  the  other  hand  Senator  W.  H. 
Seward  in  arguing  the  same  case  said,  “In  Riggs  vs.  Denniston  3 
John  Cas.  205  it  is  surprising  that  Chancellor  Kent  after  pro- 
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nouncing  the  words  in  that  publication  libellous  expressed  the 
doubt  whether  the  law  would  allow  it  to  be  justified,  as  if  the 
truth  was  not  always  a  justification  in  a  civil  action.  Such  and 
so  long  has  been  the  judicial  severity  of  this  state  in  regard  to 
the  law  of  libel.”34 

Thus  the  state  of  law  was  such  that  the  trial  judges  in  the 
Cooper  cases  felt  justified  in  holding  the  material  relied  upon  by 
,  the  plaintiff  as  defamatory,  libellous  per  se  and  in  refusing  to 
permit  the  defendant  to  justify.  The  severity  of  this  ruling  and 
the  vigorous  opposition  to  it  are  set  forth  in  the  various  excerpts 
here  quoted. 

As  a  result  of  what  the  press  considered  oppression  there 
was  definite  agitation  for  legislative  relief,  but  no  direct  enact¬ 
ment  can  be  pointed  to,  probably  because  the  courts  themselves 
changed  the  rule  so  soon  after  the  Cooper  suits.  Whatever  the 
direct  cause  of  this  change  in  policy,  there  can  be  no  doubt  but 
that  the  number  and  importance  of  the  Cooper  suits  brought  to 
public  view  in  a  manner  otherwise  impossible  the  harshness  of  the 
rule  prohibiting  justification  by  truth  and  served  to  crystallize 
both  public  and  judicial  opinion  in  such  a  way  that  the  more 
moderate  and  now  well  established  rule  was  soon  adopted  as  the 
accepted  law  for  that  state. 

SUMMARY 

In  this  thesis  the  writer  has  attempted  to  set  forth 
the  narrative  of  James  Fenimore  Cooper’s  protracted  lit¬ 
igation  with  the  Press  of  New  York  State.  In  the  eight 
years  between  1837  and  1845,  Cooper  brought  civil  suits 
for  libel  against  the  editors  of  three  newspapers  in  the 
vicinity  of  Cooperstown,  the  village  in  which  he  made 
his  home,  against  one  editor  in  Albany,  and  against  three 
others  who  directed  the  destinies  of  newspapers  in  New 
York  City;  one  other  editor  in  New  York  City  Cooper 
caused  to  be  brought  to  trial  three  times  on  a  charge  of 
criminal  libel  on  Cooper. 

Within  the  bounds  set  for  this  thesis,  two  journalis¬ 
tic  problems  of  importance  are  involved.  One  is  the  es¬ 
tablishment  of  what  are  now  generally  accepted  dicta 
in  regard  to  literary  criticism;  the  second  is  the  effect 


34  See  Appendix  N  for  text  of  conclusion  of  Seward’s  argument. 
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which  these  cases  had  upon  the  formulation  and  inter¬ 
pretation  of  the  libel  law,  especially  in  civil  actions,  in 
the  State  of  New  York. 

To  bring  out  these  two  phases  of  the  subject,  it  is 
necessary  to  point  out  the  connection  between  this  ex¬ 
tensive  litigation  and  Cooper’s  own  literary  work  and 
public  career.  After  he  had  established  an  enviable 
reputation  in  America  as  a  novelist,  Cooper  and  his 
family  resided  in  Europe  for  a  period  of  seven  years, 
1826-1833.  During  that  period  Cooper’s  political  activ¬ 
ity  in  France  called  forth  censure  from  various  news¬ 
papers  in  the  United  States,  criticisms  which  he  answered 
publicly  on  his  return  in  A  Letter  to  His  Countrymen 
(1834).  Again  Cooper  alienated  the  sympathy  of  his 
fellow-citizens  and  much  of  the  Press  of  the  country  by 
his  didacticism  and  his  critical  attitude  toward  American 
institutions. 

A  controversy  with  the  villagers  of  Cooperstown  in 
1837  over  the  use  and  ownership  of  a  picnic  ground  once 
more  brought  Cooper  before  the  public  in  an  unfavorable 
light.  The  facts  of  that  dispute  are  fully  set  forth  in 
Chapter  II  of  this  thesis.  Cooper  sued  the  editors  of  two 
country  newspapers  for  damages  to  his  character  result¬ 
ing  from  the  accounts  which  they  had  published  of  this 
controversy  with  certain  of  his  townsmen.  But  before 
these  cases  had  come  to  trial  Cooper  published  in  1838 
two  novels,  Homeward  Bound  and  its  sequel  Home  As 
Found,  in  which  he  devoted  much  space  to  criticism  of 
the  Press,  manners,  and  customs  of  America  and  Ameri¬ 
cans,  and  as  a  crowning  blunder,  included  a  long  narra¬ 
tive  of  the  Three  Mile  Point  controversy — certainly  a 
matter  of  little  concern  to  the  novel-reading  public. 

The  books  were  bitterly  assailed,  as  the  documents 
comprising  this  thesis  make  clear,  the  editors  attacking 
Cooper’s  personal  character  and  his  motives  as  well  as 
the  books  themselves.  On  the  basis  of  these  reviews 
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Cooper  brought  suits,  both  criminal  and  civil,  against  the 
editors  who  had  published  them.  A  rather  delicate  point 
is  involved  in  these  suits  by  reason  of  the  fact  that  Coo¬ 
per  had  made  his  personal  and  private  affairs  a  matter 
of  public  concern  by  his  inclusion  of  them  in  works  of 
fiction.  Cooper’s  contention  that  the  personal  character 
of  the  author  was  not  a  subject  of  “fair  comment”  was 
the  principle  for  which  he  fought  from  the  beginning. 
These  cases  are,  therefore,  somewhat  out  of  the  ordinary 
run  of  those  involving  literary  criticism. 

The  Cooper  vs.  Stone  case  involving  the  privilege  of 
criticism  is  cited  as  the  leading  case  on  the  doctrine: 
“But  the  privilege  of  criticism  cannot  warrantably  be 
perverted  to  the  purpose  of  willfully  and  falsely  assailing 
the  moral  character  of  the  author.”  These  phases  of  the 
Cooper  suits  are  treated  fully  in  Chapters  III  and  VIII. 

In  practically  all  of  his  libel  suits  Cooper  won  the  ver¬ 
dicts,  the  damages  awarded  the  novelist  ranging  from 
fifty-five  dollars  in  one  to  four  hundred  dollars  in  more 
than  one  instance.  Cooper’s  very  success  in  the  civil 
suits  for  libel  seems  to  have  been  in  the  end  a  boomerang. 
As  the  novelist  was  awarded  damages  in  suit  after  suit, 
the  editorial  comment  on  the  trials  continued  until  Coo¬ 
per  sued  for  the  libels  contained  therein.  As  time  went 
on,  the  opinions  handed  down  by  the  judges  who  pre¬ 
sided  at  the  trials  were  given  publicity  and  were  made 
the  subject  of  editorial  comment  and  analysis.  Finally 
the  criticism  was  extended  to  two  Judges,  Gridley  and 
Willard,  who  had  presided  at  most  of  the  trials. 

The  principle  now  recognized  that  “in  civil  actions, 
the  truth  in  a  general  way  is  always  a  defense”  was  then, 
as  now,  a  part  of  the  statute.  Why  Judge  Gridley  and 
Judge  Willard  ruled  out  testimony  offered  in  “justifica¬ 
tion”  is  not  clear;  they  were  evidently  misinterpreting 
the  lav/. 
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The  organized  opposition  on  the  part  of  the  Press  to 
the  severity  of  the  rulings  in  the  Cooper  cases  and  the 
public  opinion  created  in  favor  of  the  Press  and  its  priv¬ 
ileges  led  to  a  more  moderate  interpretation  of  the  libel 
law  in  the  State  of  New  York.  In  other  words,  the 
Cooper  suits  led  to  the  general  acceptance  of  the  rule  that 
in  a  civil  action,  the  truth  is  a  defense  and  may  be  pleaded 
in  justification  by  the  defendant. 

Cooper  always  held  that  criminal  actions  for  libel 
were  the  proper  solution  for  the  evil  but  public  opinion 
did  not  sustain  him.  While  he  often  sought  indictments 
against  editors  for  libels  on  himself,  Cooper  had  no  such 
success  as  attended  his  civil  suits.  In  the  Webb  case  the 
jury  twice  disagreed  and  was  discharged;  in  the  third 
trial  a  verdict  of  “not  guilty”  was  returned  and  the  de¬ 
fendant  was  discharged. 

The  prominence  of  Cooper’s  opponents  was  certainly 
a  factor  in  the  creation  of  a  public  opinion  that  con¬ 
demned  the  novelist  for  his  part  in  the  long  drawn  out 
battle  with  the  Press.  Horace  Greeley  of  the  New  York 
Tribune,  perhaps  more  than  any  other  individual,  helped 
to  crystallize  public  opinion  on  the  side  of  the  Press. 
A  series  of  articles  from  his  pen  on  “The  Press  and  the 
Law  of  Libel”  has  been  given  space  in  Chapters  VI  and 
VII. 

An  attempt  to  connect  the  Cooper  suits  with  legisla¬ 
tion  bearing  on  these  matters  has  been  made  in  Chap¬ 
ter  VIII.  There  seems  to  be  little  doubt  that  the  Cooper 
suits  were  responsible  for  legislative  enactment  affect¬ 
ing  civil  actions  somewhat  as  the  Croswell  case  of  1804 
had  resulted  in  legislation  authorizing  the  truth  to  be 
admitted  in  evidence  in  criminal  cases  of  libel. 


Appendix  A 

Letter  with  resolutions  passed  against  Cooper  at  public  meeting. 
Freeman's  Journal,  Cooperstown,  New  York,  August  28,  1837. 
From  the  files  of  the  Wisconsin  Historical  Society. 

Chapter  II 

There  shall  be  in  England,  seven  half-penny  loaves  sold  for 
a  penny,  the  two-hooped  pot  shall  have  ten  hoops;  and  I  will 
make  it  felony  to  drink  small  beer.  All  the  realm  shall  be  in 
common,  and  in  Cheapside  shall  my  palfrey  go  to  grass. — Jack 
Cade. 

“Resolved,  by  the  aforesaid  citizens,  that  we  will 
wholly  disregard  the  notice  given  by  James  F.  Cooper, 
forbidding  the  public  to  frequent  the  Three  Mile  Point. 

“Resolved,  That  inasmuch  as  it  is  well  known  that  the 
late  William  Cooper  intended  the  use  of  the  Point  in  ques¬ 
tion  for  the  citizens  of  this  village  and  its  vicinity,  we 
deem  it  no  more  than  a  proper  respect  for  the  memory 
and  intentions  of  the  father,  that  the  son  should  recog¬ 
nize  the  claim  of  the  citizens  to  the  use  of  the  premises, 
even  had  he  the  power  to  deny  it.  (!!!) 

“Resolved,  That  we  will  hold  his  threat  to  enforce 
title  to  the  premises,  as  we  do  his  whole  conduct  in  re¬ 
lation  to  the  matter,  in  perfect  contempt. 

“Resolved,  That  the  language  and  conduct  of  Cooper, 
in  his  attempts  to  procure  acknowledgements  of  “liber¬ 
ality,”  and  his  attempt  to  force  the  citizens  into  “asking” 
his  permission  to  use  the  premises,  has  been  such  as  to 
render  himself  [him]  odious  to  a  greater  portion  of  the 
citizens  of  this  community. 

“Resolved,  That  we  do  recommend  to  and  request  the 
Trustees  of  the  Franklin  Library,  in  this  village,  to  re¬ 
move  all  books,  of  which  Cooper  is  the  author,  from  said 
Library. 

“Resolved,  also  that  we  will  and  do  denounce  any  man 
as  sycophant,  who  has,  or  shall,  ask  permission  of  James 
F.  Cooper  to  visit  the  Point  in  question. 
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“Resolved,  That  the  proceedings  of  the  meeting  be 
signed  by  the  chairman  and  secretary,  and  published  in 
the  village  papers.  Dated  July  24,  1837.” 

Mr.  Editor:  The  officers  of  the  meeting  recently 
held  in  this  village  on  the  subject  of  the  Three  Mile  Point, 
having  declined  complying  with  the  order  in  the  last  of 
the  above  resolutions,  I  have  procured  a  copy  of  the  pro¬ 
ceedings,  and  now  lay  them  before  the  village,  as  the 
most  unanswerable  mode  of  showing  its  true  character. 
I  am  told  there  were  two  members  of  the  bar  present, 
who  made  the  unexceptionable  proposition  to  ascertain 
the  facts  before  any  other  steps  were  taken  but  this  was 
deemed  a  measure  altogether  beneath  the  dignity  of  the 
'public  then  and  there  assembled.  What  were  facts  and 
documents  to  them;  were  they  not  the  people,  omnipo¬ 
tent?  They  made  their  facts  as  they  went  along.  They 
were  determined  that  their  palfries  should  go  to  grass 
on  Myrtle  Grove. 

In  one  particular,  I  agree  with  these  modern  Cades. 
It  is  proper  that  the  son  should  carry  out  the  intention 
of  the  father,  and  it  is  precisely  for  this  reason  that  I  am 
determined  that  these  persons  shall  not  possess  Myrtle 
Grove,  and  that  the  descendants  of  Judge  Cooper  shall. 

The  public  have  more  or  less  used  this  Point  thirty- 
six  years.  If  it  has  not  been  thus  used  by  the  consent, 
and  consequently  through  the  “liberality”  of  its  owners, 
then  have  the  public  been  lawless  trespassers  all  that 
time.  But  no  truth  is  better  established  than  the  fact 
that  sordid  and  grovelling  minded  men  are  always  the 
first  to  seize  upon  favors,  and  the  last  to  acknowledge 
them.  If  these  persons  have  too  much  stomach  to  ad¬ 
mit  the  liberality  they  have  enjoyed,  they  ought,  at  least, 
to  be  superior  to  the  meanness  of  wishing  to  continue 
to  receive  it. 
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Any  one  can  see  the  necessity  of  the  course  I  have 
taken,  by  the  words  of  the  second  resolution,  in  which  a 
claim  of  the  public  to  the  Point  is  distinctly  asserted. 

In  one  respect  this  meeting  would  seem  to  have  been 
less  culpable  than  its  public  advocates  have  proclaimed. 
It  did  not  determine  to  take  the  books  from  the  Library, 
but  recommended  the  act  to  the  Trustees,  &  nothing  is 
said  about  destroying  them.  The  zeal  of  the  press  has 
overstepped  that  of  the  meeting,  in  this  instance.  It  is 
said,  however,  that  this  resolution  since  the  passage  has 
been  modified,  of  the  truth  of  which  report  I  profess  to 
know  nothing. 

The  serious  part  of  the  matter  is  to  come.  What  are 
we  to  think  of  a  public  opinion  that  is  so  unsound  as  to 
cause  any  part  of  a  community,  under  the  pretence  of 
being  a  public  meeting,  to  commit  this  gross  outrage  on 
the  rights  of  a  family,  or  of  a  citizen  ?  Are  these  persons 
really  so  ignorant  as  to  suppose  that  because  they  have 
assembled  with  the  formalities  of  a  chairman  and  sec¬ 
retary,  they  can  do  and  say  what  they  please?  Have  we 
really  so  much  of  the  cant,  and  so  little  of  the  spirit  of 
democracy,  among  us,  as  this  outrageous  act  would 
show? — What  would  these  very  persons  think  if  the  de¬ 
scendants  of  Judge  Cooper  should  hold  a  meeting,  name 
a  chairman  and  secretary,  and  “resolve”  that  one  of  their 
late  neighbors  had  intended  to  give  them  his  property, 
all  the  devises  of  his  Will  to  the  contrary  notwithstand¬ 
ing?  The  public  has  been  permitted  to  resort  to  the 
Vision,  to  my  certain  knowledge,  these  forty  years.  Its 
proprietor  has  built  no  house  on  it,  nor  has  he  set  it  aside 
for  his  particular  pleasure.  Now  what  would  its  owner 
think,  if  we  should  call  a  meeting  and  resolve  that  the 
“late  Henry  Bowers”  intended  the  Vision  for  us,  or  for 
the  public,  and  that  it  is  the  duty  of  his  son  to  carry  out 
that  intention?  Mr.  Bowers  has  always  manifested  great 
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liberality  to  the  public,  and,  for  one,  I  am  neither  so  un¬ 
grateful  nor  so  coarse-minded  as  to  deny  him  my  thanks. 

The  odium  of  this  scandalous  affair  will  infallibly  fall 
where  it  ought  to  fall,  and,  where,  if  I  can  trust  my 
senses,  it  has  already  fallen. 


J.  Fenimore  Cooper 


Appendix  B 

Cooper’s  declaration  of  damages  against  Pellet  and  comment  from 

the  Chenango  Telegraph,  Norwich,  N.  Y. 

Text  from  the  Albany  Weekly  Journal,  December  25,  1838. 

From  the  files  of  the  Wisconsin  Historical  Society. 

Chapter  III. 

(From  the  CHENANGO  TELEGRAPH) 

J.  Fenimore  Cooper— The  notice  we  took  of  this 
gentleman  week  before  last,  in  relation  to  his  prosecu¬ 
tion  of  the  Editor  of  the  New  York  Courier  and  En¬ 
quirer,  and  also  to  his  prosecution,  by  writ,  of  the  Editor 
of  this  paper  in  September,  1837,  for  an  alleged  libel 
concerning  Three  Mile  Point,  has  quickened  his  diligence 
in  his  suit  against  us.  At  any  rate,  we  acknowledge  the 
receipt  of  his  declaration,  by  our  Attorney,  on  the  15th 
day  of  December  A.D.  1838,  and  proceed  to  plead  it  forth¬ 
with,  according  to  our  “statute  in  such  case  and  pro¬ 
vided.” 

Mr.  Cooper,  in  his  declaration,  alleges  sundry  bad 
things  against  the  editor  of  this  paper.  We  have  a  notion 
of  prosecuting  him  for  a  libel !  After  setting  forth  that 
J.  Fenimore  Cooper  is  plaintiff  and  Elius  Pellet  defend¬ 
ant  in  the  suit,  the  declaration  goes  on  to  allege: 

“For  that  whereas  the  said  plaintiff  is  a  good,  true, 
honest,  just,  and  faithful  citizen  of  the  United  States, 
and  as  such  hath  always  behaved  and  conducted  himself, 
and  until  the  committing  of  the  several  grievances  by  the 
said  defendant,  as  hereinafter  mentioned,  was  always 
reputed,  esteemed,  and  accepted,  by  and  amongst  all 
neighbors  and  other  good  and  worthy  citizens  of  the 
United  States  to  whom  he  was  in  any  wise  known,  to  be 
a  person  of  good  name,  fame,  and  credit,  towit,  at  Al¬ 
bany.  Yet  the  said  defendant  well  knowing  the  premises, 
but  greatly  envying  the  happy  state  and  condition  of  said 
plaintiff,  and  contriving  and  wickedly  and  maliciously 
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intending  to  injure  Mm  in  Ms  said  good  name,  fame,  and 
credit,  and  to  cause  it  to  be  believed  by  those  neighbors 
and  citizens,  that  the  said  plaintiff,  through  improper 
and  unworthy  conduct,  had  become  an  object  of  universal 
contempt,  as  well  in  Europe  as  in  the  United  States;  and 
falsely,  wickedly,  and  maliciously,  did  publish  and  cause 
and  procure  to  be  published,  of  and  concerning  the  said 
plaintiff;  in  a  certain  newspaper  called  the  Chenango 
Telegraph  “of  which  the  said  defendant  is  editor,  a  false, 
scandalous,  malicious,  and  defamatory  libel,  containing 
the  false,  scandalous,  malicious,  defamatory,  and  libelous 
matter  following,  that  is  to  say” — 

Here  Mr.  Cooper  sets  forth  in  his  declaration  the  en¬ 
tire  article  of  which  he  complains.  And  here  we  repeat, 
we  have  a  notion  to  prosecute  him  for  libeling  us  in  his 
declaration !  Mr.  Cooper  winds  up  his  complaint  as 
follows  : 

“By  means  of  the  committing  of  which  said  several 
grievances  by  the  said  defendant,  the  said  plaintiff  hath 
been  and  is  greatly  injured  in  his  good  name,  fame,  and 
credit,  and  brought  into  public  scandal,  infamy,  and  dis¬ 
grace,  with  and  amongst  all  his  neighbors,  and  other 
good  and  worthy  citizens  of  the  United  States  to  whom 
he  was  in  any  wise  known,  and  is  believed  to  have  be¬ 
come,  through  unworthy  and  improper  conduct,  an  object 
of  universal  contempt,  insomuch  that  divers  of  his  neigh¬ 
bors  and  other  citizens  of  the  United  States  have  by 
reason  of  the  committing  of  the  said  several  grievances 
by  the  said  defendant,  from  thence  thitherto  and  still  do 
refuse  to  have  acquaintance,  intercourse,  or  discourse 
with  the  said  plaintiff ;  and  said  plaintiff  hath  been  and 
is  by  means  of  the  premises  otherwise  greatly  injured 
and  damnified,  to  the  damage  to  said  plaintiff  of  three 
thousand  dollars,  and  therefore  he  brings  this  suit,  etc.” 

So  it  will  be  seen  that  Mr.  Cooper  thinks  we  have 
damaged  him  to  the  amount  of  $3000 !  This,  in  a  man  so 
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amiable  as  the  “mild  and  handsome  Mr.  Effingham,”  is 
moderate,  indeed !  We  suppose  he  would  not  take  $2500, 
and  discontinue  his  suit. 

We  beg  Mr.  Cooper  to  believe,  that  we  in  no  wise 
“envy  him  his  happy  state  and  condition.”  And  we  must 
say,  in  justice  to  him,  that  we  have  no  idea  his  “neigh¬ 
bors”  think  so  badly  of  him  as  he  represents  in  his  declar¬ 
ation.  It  may  be  so,  nevertheless.  We  only  give  our 
opinion ! 

The  gentleman  lay  his  venue  at  Albany,  whither  he 
means  to  drag  us  for  trial.  Is  he  afraid  to  have  a  jury 
of  Otsego— his  own  county — pass  upon  the  matter  at 
issue  between  us?  Is  he  afraid  to  have  those  who  know 
him  best,  say  how  much  we  shall  pay  him  for  daring 
to  censure  an  act  which  we  believe  to  be  contemptible? 

In  this  matter  of  difference  between  ourself  and  Mr. 
Cooper,  we  shall  endeavor  to  preserve  that  self-respect 
which  scorns  to  cower  beneath  oppression  of  any  kind. 
We  retract  nothing.  And  we  give  him  due  notice  that 
he  will  not  get  a  verdict  against  us  by  default.  If  the 
suit  be  pressed  to  trial  it  will  be  contested  on  our  part, 
and  contested  in  a  way,  we  imagine,  which  will  be  any¬ 
thing  but  pleasant  to  him. 

And  now  we  again  tell  Mr.  Cooper  that  he  will  neither 
silence  this  Press  nor  intimidate  its  Editor.  The  Che¬ 
nango  Telegraph  will  speak  when  it  chooses  to  speak — and 
of  whom  it  chooses  to  speak.  It  will  submit  to  no  individ¬ 
ual  censorship  over  its  columns.  It  will  never  fear  to 
rebuke  vanity— egotism— overbearing  insolence — and 
proud  and  haughty  conduct.  It  regards  with  like  con¬ 
tempt  the  individual — be  whom  he  may — who,  having 
traveled  in  foreign  countries,  comes  back  to  asperse  his 
countrymen,  and  the  foreign  upstart  who  comes  over 
among  us,  and  then  returns  to  revile  everything  Ameri¬ 
can.  No  man — and  last  of  all  Mr.  J.  Fenimore  Cooper — 
can  subdue  its  resolution  or  prevent  the  utterance  of  its 
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honest  sentiments.  Disappointed  vanity — wounded  pride 
— mortified  ambition — and  rankling  enmity,  may  flourish 
through  all  the  forms  of  writs  and  declarations,  and  it  will 
still  maintain  and  exemplify,  by  its  example,  the  Right 
of  Thought,  the  Independence  of  a  Freeman,  and  the  Lib¬ 
erty  of  Speech  and  of  the  Press. 


Appendix  C 

Open  letter  from  Andrew  M.  Barber  of  the  Otsego  Republican, 
Cooperstown,  N.  Y.,  to  J.  Fenimore  Cooper. 

Text  from  the  Morning  Courier  and  New  York  Enquirer,  March 
9,  1841. 

From  the  files  of  the  New  York  Public  Library. 

Chapter  III. 

To  Jas.  Fenimore  Cooper 

Sir — 

It  would  seem  that  when  one  was  broken  down  in 
business,  and  his  property  swept  from  him  under 
Sheriff’s  sale,  that  his  situation,  unless  suspected  of  dis¬ 
honest  intentions,  should  claim  for  him  a  temporary  ex¬ 
emption,  at  least,  from  a  system  of  continued  and  in¬ 
tolerant  persecutions.  It  appears,  however,  that  you 
view  things  differently.  It  was  not  sufficient  that  you 
had  driven  me  to  the  last  extremity  of  the  law — that  you 
had  seen  my  types  and  press  sold,  and  myself  stripped 
of  every  dollar  of  property  that  I  held  in  the  world — -but 
you  chose  to  go  further,  and  subject  my  premises  and 
trunks  to  the  scrutinizing  gaze  of  a  high  functionary  of 
the  law,  in  the  hope  of  thereby  obtaining  a  few  dollars, 
supposed  to  have  been  saved  from  the  wreck  caused  by 
a  protracted  and  malignant  prosecution.  In  this  you 
were  partially  successful ;  and  if  the  achievement  be  one 
reflecting  no  special  credit  upon  the  heroic  author  of  it, 
you,  at  least,  have  the  consolation  of  knowing,  that  you 
have  obtained  a  sum  equivalent  to  the  costs  in  one  of  the 
numerous  suits  instituted  by  you  against  those  gentlemen 
of  the  press  who  have  had  the  moral  courage,  not  to  say 
temerity,  of  speaking  of  your  late  publications  in  the 
manner  they  deserved. 

It  has  been  frequently  asserted,  Sir,  that  the  chief 
impelling  motive  to  this  crusade  upon  the  newspaper 
press,  was  not  so  much  a  disposition  to  retrieve  an  in¬ 
jured  character,  as  to  augment  the  sale,  and,  conse- 
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quently,  the  proceeds  arising  from  your  works ;  or,  to  be 
more  explicit,  perhaps,  that  “dollars  and  cents ”  was  the 
secret  spring  to  your  repeated  and  persevering  efforts  os¬ 
tensibly  to  whitewash  a  reputation  which,  to  use  a  homely 
phrase,  had  become  somewhat  the  “worse  for  wear.” 
Whether  this  be  true  in  every  instance,  or  not,  I  have 
neither  the  inclination  nor  the  means  of  knowing;  but,  so 
far  as  it  relates  to  your  conduct  towards  me  (the  only 
instance,  I  believe,  in  which  your  recourse  to  the  law  has 
been,  thus  far,  successful,)  the  charge  is  singularly  and 
forcibly  correct.  You  have  exacted  the  “pound  of  flesh” ; 
and,  were  it  not  a  libel  upon  one  whose  “courtesy  and 
mild  refinement”  are  proverbial,  I  should  say,  at  once, 
you  had  made  Shakespeare’s  “Jew”  your  model, — so  ad¬ 
mirably  have  you  illustrated  that  character.  But  I  am 
not  disposed,  Sir,  to  quarrel  with  you  for  the  paltry  sum 
of  $135. 

It  will  doubtless  serve  in  part  to  reward  the  pusillani¬ 
mous  instrument  of  your  caprice,  for  the  trouble  he  has 
been  at  in  managing  your  cause  with  me,  and  stimulate 
his  ambition  to  further  effort  in  the  laudable  business  of 
hunting  up  libel  suits  with  Editors. — Hereafter,  who 
shall  have  the  hardihood  to  criticise  works  that  might 
otherwise  fall  still-born  from  the  press.  Indeed,  had  the 
sale  of  your  trashy,  not  to  say  slanderous,  effusions  for 
the  most  part  been  anything  in  proportion  or  commen¬ 
surate  with  their  merits,  I  could  readily  anticipate  your 
necessities,  even  now,  and  be  disposed  to  make  all  charit¬ 
able  allowance  for  the  urgency  which  would  prompt  the 
ransacking  of  private  trunks  to  replenish  exhausted 
coffers ! 

But,  sir,  how  magnanimous  must  your  conduct  appear 
abroad!  How  ennobling  in  the  eyes  of  the  “ literatti ”  of 
Europe — aye!  that  very  Europe  whose  good  opinion  you 
are  so  desirous  of  cultivating  and  to  secure  and  cherish 
which  you  have  not  scrupled  to  turn  your  pen,  steeped  in 
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gall  and  wormwood,  upon  your  own  countrymen— car- 
ricaturing  their  customs  and  habits— magnifying  their 
foibles  into  grievious  offenses — instituting  invidious  com¬ 
parison,  and  thus  disparaging  their  Institutions,  and  dis¬ 
honoring  the  soil  which  gave  you  birth!  I  repeat,  sir, 
how  magnanimous  is  your  conduct!  Persecuting  to  judg¬ 
ment  and  execution  the  individual,  just  commencing  life, 
who  had  the  presumption  to  publish  the  leading  inci¬ 
dents  of  a  quarrel  between  yourself  and  neighbors  for 
the  occupancy  of  a  strip  of  land,  intrinsically  worth  not 
to  exceed  the  paltry  sum  of  five  dollars — compelling  the 
sale  and  sacrifice  of  his  property— and  then,  as  if  your 
rankling  malignity  was  not  yet  glutted,  and  the  destruc¬ 
tion  of  your  victim  final  and  complete,  instructing  the 
high  Sheriff  of  the  County  to  enter  his  room  at  an  un¬ 
usual  hour  in  the  morning,  and  overhaul  his  trunks  and 
papers  in  the  hope,  and  with  the  view,  of  being  able  to 
clutch  a  few  dollars,  wherewith  to  pamper  a  mercenary 
and  revengeful  spirit.  Most  philanthropic,  “liberal- 
minded”  man. 

But  think  not,  Sir,  that  your  affluence  can  screen  you 
from  the  odium  of  a  transaction  alone  worthy  of  the 
libeller  of  his  countrymen,  and  the  traducer  of  the  im¬ 
mortal  Scott!  Having  the  power,  you  have  not  hesi¬ 
tated  to  place  your  foot  on  the  neck  of  your  victim;  and 
although,  I  am  told,  you  chuckle  over,  and  boast,  in  your 
street  conversations,  of  this  last  act,  as  one  involving 
great  shrewdness  and  forecast,  I  have  yet  to  learn  that 
it  will  add  weight  to  your  character  for  magnanimity 
any  more  than  it  will  numbers  to  the  already  limited 
circle  of  your  friends. 

As  your  charitable  nature,  however,  has  not  quite  yet 
exhausted  itself  in  the  benevolent  effort  of  crushing  me 
to  the  earth,  and  in  order  that  nothing  may  be  omitted 
which  will  tend  to  secure  you  in  the  acquisition  of  your 
high-minded  purpose,  I  will  briefly  enumerate  the  sole 
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property  in  my  possession — all  that  I  can  properly  call 
my  own — so  that  when  this  meets  your  eye  you  may  avail 
yourself  of  the  execution  in  your  hands  to  levy  on  and 
appropriate  it  to  your  own  use,  towit :  one  pair  of  pocket 
combs;  one  do.  of  shoe  brushes,  with  box  of  blacking; 
one  hair  brush ;  almanac  for  1840 ;  razor  and  strop ;  one 
miniature  log  cabin,  l1/}  by  2  feet;  3  quires  of  foolscap 
paper  ruled ;  a  likeness  of  “Old  Tip” ;  sundry  pamphlets 
and  legislative  and  congressional  documents,  and  one  or 
two  files  of  the  State  Paper.  In  this  catalogue  I  have 
omitted  a  scanty  wardrobe,  as  well  as  my  books  and 
accounts ;  the  latter  of  which,  however,  by  filing  a  bill  in 
Chancery  you  may  obtain  possession,  and  thus  save  me 
the  trouble  and  expense  of  their  collection.  There  is 
also  one  other  alternative  in  your  power,  by  resorting 
to  which  you  may  think  it  possible  still  further  to  harrass 
and  oppress  the  writer  of  this  article — I  allude  to  putting 
him  on  the  limits  of  the  County  Prison!  And  as  you 
have  repeatedly  signified,  both  by  act  and  declaration, 
your  determined  intention  of  putting  him  to  the  rack — 
have  wilfully  and  vindictively  deprived  him  of  the  power, 
had  he  the  inclination,  of  cancelling  your  judgment,  or 
even  paying  debts  legally  and  honestly  contracted — he 
will  consider  it  no  special  act  of  clemency,  therefore,  that 
you  do  not  enforce  it,  and  thus  cap  the  climax  of  your 
persecutions ! 

Conscious  of  your  love  of  litigation,  and  believing  that 
the  merest  pretence  only  is  wanting  to  induce  you  to  fly 
to  the  law  or  a  Grand  Jury  for  redress  of  imaginary 
grievances,  I  have  no  reason  to  doubt  that  this  letter  will 
furnish  to  your  acute  and  infallible  judgment  sufficient 
ground  for  renewing  your  application  for  a  bill  against 
me,  in  which  case  it  is  to  be  hoped,  for  your  own  honor, 
at  least,  that  you  will  be  more  successful  than  you  have 
been  in  similar  applications  for  the  last  nine  months. 

Andrew  M.  Barber 

Cooperstown,  Otsego  Co.,  N.  Y.,  Feb.  15th,  18U1. 


Appendix  D 

J.  F.  Cooper’s  reply  to  the  A.  M.  Barber  letter  of  February  15, 

1841. 

Text  from  the  Evening  Post,  New  York,  March  20,  1841. 

From  the  files  of  the  New  York  Public  Library. 

Chapters  II,  V. 

A  letter  from  Andrew  M.  Barber,  late  editor  of  a 
journal  published  at  Cooperstown,  who  was  prosecuted 
for  a  libel  by  J.  Fenimore  Cooper,  has  appeared  in  sev¬ 
eral  of  the  journals.  The  ferocity  and  coarseness  of  its 
language  were  sufficient  to  cause  its  statements  to  be  sus¬ 
pected,  and  the  subjoined  letter  refutes  them,  if  refu¬ 
tation  were  necessary,  in  a  very  satisfactory  manner : 

Cooperstown,  March  16th,  1841 
Mr.  Editor:  Two  letters  have  lately  appeared  in  the 
Courier  and  Enquirer,  that  profess  to  give  a  history  of  my 
conduct  towards  Mr.  Andrew  M.  Barber,  in  connection 
with  a  judgment  obtained  against  him  for  a  libel  on  my¬ 
self.  That  Mr.  Barber  should  view  his  own  conduct  more 
favorably  than  it  is  probably  viewed  by  others  who  know 
the  facts  is  quite  natural,  but  his  recent  statements  are  of 
a  character  so  grossly  to  mislead  the  public,  and  this  to 
my  prejudice,  as  to  require  an  answer. 

Mr.  Barber  came  to  this  village,  quite  a  young  man 
and  a  stranger,  in  1837.  He  had  not  been  here  a  month 
when  he  thrust  himself  into  a  controversy,  of  the  merits 
of  which  he  knew  nothing,  and  altogether  on  ex  parte 
testimony,  republishing  an  article  in  the  newspaper  he 
then  edited,  grossly  libellous  of  myself,  and  accompany¬ 
ing  it  with  libellous  comments  of  his  own.  He  was  called 
on  for  a  retraction,  and  an  offer  was  made  him  of  fur¬ 
nishing  him  with  proof  of  the  errors  of  his  statements. 
He  publicly  derided  in  effect,  this  appeal  to  his  sense  of 
right,  under  the  pretence  that  he  had  been  called  on  for  an 
atonement,  which  he  seemed  to  think  was  an  indignity 
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to  which  he  could  not  submit!  He  was  sued  and  I  got  a 
verdict.  A  motion  was  then  made  for  a  new  trial,  and  it 
was  denied. 

From  the  time  the  suit  commenced,  Mr.  Barber’s 
journal  was  in  the  habit  of  attempting  those  petty  an¬ 
noyances,  which  it  is  the  disgrace  of  this  country  to  per¬ 
mit  editors  of  newspapers  to  exercise  towards  private 
citizens  with  whom  they  may  be  at  variance,  and  not  un- 
frequently  of  libelling  me.  My  judgment  was  perfected 
July  25th,  1840.  In  his  letter  Mr.  Barber  says — “It  is  a 
matter  of  public  notoriety,  I  believe,  that  my  press  and 
types  were  sold  in  July  last,  in  consequence  of  a  judg¬ 
ment  obtained  against  me  in  the  Supreme  Court  by  James 
Fenimore  Cooper,  for  the  publication  of  an  alleged  libel 
in  the  summer  of  1837.”  This  language  would  give  the 
reader  reason  to  suppose  I  had  caused  “my  press  and 
types”  to  be  sold  on  execution.  Several  expressions,  even 
stronger  than  the  one  just  quoted,  taken  in  connection 
with  these  words,  go  to  confirm  these  impressions.  Now, 
sir,  no  execution  was  ever  issued  on  my  judgment  until 
the  6th  or  7th  Feb.  1841.  Of  the  sale  in  July  I  heard 
nothing,  except  by  report;  but  understand  its  history  to 
be  as  follows:  Certain  persons  held  a  judgment  against 
Mr.  Barber,  for  advances  made,  or  as  sureties,  to  pur¬ 
chase  “my  press  and  types.”  These  persons  levied  as 
soon  as  they  found  it  was  in  my  power  to  levy,  but  there 
was  certainly  no  occasion  to  sell,  until  an  execution  from 
us  compelled  a  sale.  I  am  told  that  they  wished  a  change 
in  the  management  of  the  paper,  and  certainly  their 
course  looks  as  if  the  fact  were  so.  Mr.  Barber  was  sold 
out,  by  his  own  political  friends,  and  not  by  me.  I  did  not 
even  know  of  the  sale,  until  some  weeks  after  it  had  taken 
place. 

On  the  13th  July,  Mr.  Barber  addressed  a  letter  to 
Mr.  Richard  Cooper,  my  counsel,  desiring  to  know  on 
what  conditions  I  would  cancel  the  judgment.  This  letter 
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asks  if  this  would  be  done  “providing  that  a  fair  and 
manly  retraction  of  the  alleged  exceptionable  portions 
of  said  publication  or  publications  be  made  on  my  part.” 
“Likewise,”  he  goes  on  to  add,  “whether,  or  not,  if  ade¬ 
quate  restitution  (?)  be  offered,  he  will  remit  the  costs 
that  have  already  grown  out  of  the  suit  in  question?”  Mr. 
Barber  is  not  a  very  accurate  writer,  or  a  very  profound 
reasoner;  but  while  we  may  smile  at  his  language,  his 
meaning  is  plain  enough.  Here  we  see  certain  indica¬ 
tions  of  his  willingness  to  make  “restitution,”  as  he  calls 
it,  (of  character  it  is  to  be  presumed!)  provided  his 
money  can  be  spared.  An  answer  td  his  letter  was  re¬ 
turned  the  day  it  was  received.  I  give  a  copy  of  it : 

Sir,— -In  reply  to  your  communication  of  yesterday’s  date, 
handed  to  me  this  morning  by  Mr.  Lathrop,  your  attorney,  I  am 
instructed  by  Mr.  Fenimore  Cooper  to  say,  that  he  is  willing  to 
cancel  the  judgment  against  you  on  the  following  conditions: 
1st.  That  you  pay  the  costs  of  the  suit,  and  the  reasonable  ex¬ 
penses  Mr.  Cooper  has  been  put  to,  in  its  prosecution;  2d,  That 
you  make  a  full  and  complete  retraction,  either  in  general  terms, 
or  in  detail,  as  you  may  elect,  of  every  injurious  statement  con¬ 
tained  in  the  publications  which  formed  the  subject  of  the  suit. 
This  retraction  must  set  forth  that  it  is  intended  to  be  as  “broad 
as  the  charges,”  and  must  leave  on  the  public  mind  a  conviction 
that  you  wish  to  remove  every  unfavorable  impression  that  the  pub¬ 
lications  in  question  may  have  created  against  my  client.  It  can  be 
prepared  by  yourself,  and  submitted  to  Mr.  Cooper  for  approval, 
or  we  can  prepare  it  for  your  acceptance,  as  you  may  choose. 

R.  Cooper. 

No  answer  was  given  to  this  letter.  To  me  it  was 
clear  enough  that  Mr.  Barber  was  willing  to  retract, 
provided  the  whole  debt,  costs  as  well  as  damages  were 
forgiven.  Now  no  duty  is  more  imperative  than  to  re¬ 
tract  a  libel,  when  the  party  is  conscious  of  error;  no 
act  more  mean,  than  to  do  so,  when  this  consciousness 
does  not  exist,  in  order  to  save  money.  I  leave  Mr.  Barber 
to  dispose  of  the  dilemma  in  the  best  manner  he  can. 
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Soon  after  our  answer  was  received,  Mr.  Barber’s 
journal  renewed  its  attempts  at  annoyance,  and  several 
articles  appeared  in  it  that  were  not  only  libellous,  but 
one  certainly  that  was  a  direct  attempt  to  influence  the 
public  mind  in  a  case,  then  in  the  courts,  involving  my 
rights.  In  November  I  am  told  Mr.  Barber  left  the  paper 
altogether,  and  a  new  editor  was  substituted. 

Sometime  in  February  last,  I  was  told  Mr.  Barber 
was  making  interest  to  be  appointed  postmaster  in  this 
village,  and  that  he  appealed  openly  to  public  sympathy 
for  support,  on  the  plea  that  he  was  the  victim  of  my  op¬ 
pression!  Now,  I  viewed  the  case  very  differently — con¬ 
sidering  myself  as  the  victim  of  his  oppression,  in  a  pecun¬ 
iary  sense,  at  least.  It  had  cost  me  more  than  $250  to 
prove  that  he  had  libelled  me,  to  say  nothing  of  loss  of 
time.  I  thought  it  time  to  interfere,  when  a  man,  who 
owed  me  a  considerable  sum  in  consequence  of  a  legal  tort, 
and  who  had  never  been  even  asked  to  pay  a  cent  of  it, 
should  go  about  representing  himself  as  my  victim ;  and, 
this  so  much  the  more,  because  I  was  told  that  he  had 
money,  and  could  pay  the  costs  in  my  suit,  if  he  would. 
Execution  was  issued  accordingly,  and  a  levy  made  on 
bank  notes  that  procured  us  $129.48 ;  the  taxed  costs 
amounting  to  $146.06. 

Mr.  Barber’s  general  inaccuracies  require  no  com¬ 
ment.  They  may  pass  for  what  they  are  worth  with  one 
exception.  He  intimates  that  I  have  frequently  en¬ 
deavored  to  indict  him  for  libels.  I  have  never  attempted 
to  indict  Mr.  Barber  for  a  libel,  or  for  any  thing  else. 
His  statement,  to  the  contrary,  belongs  to  that  class  of 
loose  assertions  that  are  so  often  made  in  the  newspapers, 
the  editors  of  which  I  have  prosecuted,  and  in  this  in¬ 
stance,  is  entirely  unsupported  by  the  fact. 

From  a  variety  of  circumstances,  more  particularly 
from  the  fact  that  Mr.  Barber  exhibits  a  log  cabin  and  a 
likeness  of  “old  Tip,”  in  his  inventory,  I  infer  that  his  let- 
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ters  are  written  in  the  expectation  that  they  will  aid 
him  in  the  attempt  to  be  made  postmaster.  I  would  es¬ 
teem  it,  sir,  a  particular  favor,  if  you  would  send  an  early 
copy  of  this  letter  to  the  Post  Master  General,  on  whose 
mind,  I  cannot  doubt,  it  will  produce  the  impression  that 
I  feel  it  must  make  on  every  right  thinking  man.  I  can¬ 
not  think  that  it  is  a  recommendation  for  office  in  this 
country,  that  the  applicant  has  been  mulcted  in  damages, 
in  a  court  of  justice,  for  a  libel,  and  that,  too,  under 
the  circumstances  which  I  have  named,  and  which  I 
stand  ready  to  prove. 

One  word  more.  Nothing  is  plainer  than  the  fact  that 
very  many  persons  connected  with  the  press  entertain 
very  false  and  exaggerated  notions  of  its  immunities. 
They  evidently  think  they  have  a  right  to  calumniate 
their  fellow  citizens  at  pleasure.  Not  satisfied  with  this 
power,  they  wish  to  bully  the  injured  party  from  at¬ 
tempting  to  seek  redress;  nor  are  they  always  willing  to 
stop  there ;  for,  in  some  instances,  they  endeavor  to  over¬ 
shadow  the  law,  by  driving  parties  from  receiving  its 
benefits,  even  after  it  has  decided.  It  may  save  all  such 
persons  some  useless  trouble,  and  a  good  deal  of  ques¬ 
tionable  logic,  if  they  are  reminded  that,  though  there 
are  certain  individuals  who  can  be  bullied  from  their 
purposes,  when  they  know  they  are  right,  there  are  others 
who  can  not.  J.  Fenimore  Cooper. 


Appendix  E 

J.  W.  Webb’s  comment  on  the  Cooper  vs.  Barber  suit  and  on  in¬ 
dictments. 

Text  from  the  Morning  Courier  and  New  York  Enquirer,  April 
14,  1841. 

From  the  files  of  the  New  York  Public  Library. 

Chapters  III,  IV,  V. 

The  Handsome  Mr.  Effingham. — Other  and  more  im¬ 
portant  subjects  have  occupied  our  attention,  or  we 
should  long  since  have  paid  our  respects  to  this  gentle¬ 
man.  In  a  letter  published  in  this  paper  on  the  9th  of 
March  addressed  to  Mr.  James  F.  Cooper,  alias  Mr. 
Effingham,  by  Mr.  Andrew  M.  Barber,  of  Cooperstown, 
Otsego,  giving  a  history  of  the  manner  in  which  the 
“mild,”  “charitable”  and  “amiable  Mr.  Effingham”  had 
seized  upon  his  trunks,  &c.,  &c.  in  satisfaction  of  a 
judgment  against  him  for  republishing  an  account  of 
Mr.  Cooper’s  controversy  with  the  people  of  Coopers¬ 
town,  which  is  also  recorded  in  “Home  As  Found,”  Mr. 
Barber  alluded  to  Mr.  Cooper’s  repeated  attempts  to  pro¬ 
cure  indictments  against  editors  by  the  Grand  Jury  of 
Otsego,  and  his  constant  failure  except  in  the  two  in¬ 
stances  where  bills  were  so  hastily  and  unadvisedly  found 
against  us.  This  letter  called  forth  a  reply  from  Mr. 
Cooper,  because  it  placed  him  before  the  public  in  very 
different  position  from  that  which  he  sought  to  occupy 
through  his  ridiculous  and  false  delineation  of  himself 
in  “Home  As  Found.” 

In  that  disgraceful  libel  upon  his  country  and  fair 
countrywomen,  he  describes  the  gentleman  who  had  the 
controversy  with  the  people  of  Cooperstown  in  re¬ 
lation  to  the  “three  mile  Point,”  as  the  ‘mild,’  ‘high- 
minded,’  ‘quiet,’  ‘philosophical,’  ‘clear-headed,’  ‘hand¬ 
some,’  ‘thoughtful,’  and  ‘liberal  gentleman’;  whose  ‘jus¬ 
tice,’  ‘courtesy,’  and  ‘mild  refinement,’  were  proverbial, 
and  who  was  ‘simple,’  ‘direct,’  and  ‘full  of  truth.’  That  Mr. 
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Effingham  and  J.  Fenimgre  Cooper  are  one  and  the 
same  person,  almost  every  page  of  the  Book  itself,  very 
clearly  demonstrates;  but  if  there  existed  a  doubt  in  the 
mind  of  any  individual  on  this  subject,  the  full  and 
minute  history  of  the  “three  mile  Point”  controversy 
between  Mr.  Cooper  and  the  people  of  Cooperstown  de¬ 
scribed  in  “Home  As  found”  as  having  taken  place  be¬ 
tween  Mr.  Edward  Effingham  and  the  people  of  Temple¬ 
ton,  puts  this  question  forever  at  rest.  The  very  action 
against  Mr.  Barber  for  a  libel,  for  misrepresenting  his 
motives  in  that  controversy,  leaves  no  question  with  re¬ 
gard  to  the  intended  identity  of  these  individuals,  and 
so  manifest  is  this,  that  when  Mr.  Cooper  with  a  view 
of  procuring  an  indictment  against  us  for  a  libel,  solemnly 
swore  that  he  had  never  described  or  intended  to  describe 
or  delineate  himself  in  any  work  he  had  ever  published, 
the  Grand  Jury  before  whom  he  made  this  solemn  oath— 
his  townsmen  with  whom  he  had  had  the  identical  dif¬ 
ficulty  described  in  “Home  As  Found”— stood  aghast  at 
the  recklessness  of  the  asseveration,  and  refused  to  en¬ 
tertain  his  complaint ! ! 

But  enough,  of  this,  Mr.  Cooper  has  long  since  excited 
far  more  of  pity  and  contempt  than  of  indignation.  Even 
his  attempt  to  rob  the  memory  of  the  immortal  Perry 
of  the  glory  which  attaches  to  it,  in  order  to  construct 
a  wreath  of  fame  for  the  cowardly  Elliot,  has  ceased 
to  create  any  other  sensation  in.  the  public  mind  than 
that  of  disgust;  and  the  avidity  with  which  the  public 
have  sought  after  it.  Lt.  McKenzie’s  life  of  Perry— -con¬ 
taining  as  it  does,  a  conclusive  vindication  of  his  fame 
from  the  puerile  assaults  of  Cooper  and  Elliot,  (par 
nobile  fratrum)  is  conclusive  evidence  of  the  just  estima¬ 
tion  in  which  Mr.  Cooper  and  his  veracity  are  held. 

In  Mr.  Cooper’s  letter  to  the  editor  of  the  Evening 
Post— another  worthy  associate  of  the  “high  minded  and 
handsome  Mr.  Effingham,”  who  is  so  ‘simple,’  ‘direct,’ 
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and  ‘full  of  truth’ — he  pretends  to  understand  Mr.  Bar¬ 
ber  as  charging  that  Mr.  Cooper  had  made  repeated  at¬ 
tempts  to  procure  an  indictment  against  him  (Mr.  B.) 
and  failed.  Whereas  Mr.  B.  evidently  alluded  to  Mr. 
Cooper’s  attempts  to  get  indictments  against  the  Editors 
of  the  Press  generally,  who  have  ventured  to  review  his 
Books.  He  indignantly  repudiates  the  idea  of  his  ever 
making  any  unsuccessful  applications  for  indictments, 
and  adds 

His  statement,  to  the  contrary,  belongs  to  that  class  of  loose 
assertions  that  are  so  often  made  in  the  newspapers,  the  editors 
of  which  I  have  prosecuted,  and  in  this  instance,  is  unsupported 
by  the  fact. 

Now,  it  so  happens  that  Mr.  Cooper  has  never  ven¬ 
tured  to  prosecute  but  one  or  two  newspapers,  because 
he  is  unwilling  to  incur  the  expense  of  thus  defending 
his  reputation,  or  very  possibly  thinks  it  a  hopeless 
undertaking;  but  he  has  at  all  times  and  upon  the  most 
trivial  occasions,  applied  to  the  Grand  Jury  of  Otsego 
for  indictments  against  Editors,  because  it  is  cheaper 
to  make  the  people  he  has  traduced,  pay  the  costs  of 
prosecuting  his  reviewers  than  to  prosecute  at  his  own 
expense ;  and  because  he  hopes  to  establish  the  principle, 
that  publications  may  be  technically  libelloits  although 
perfectly  true  in  all  their  parts.  In  this,  however,  he  will 
most  signally  fail ;  and  in  the  meantime,  we  submit  to  the 
public  whether  an  author  who  seeks  thus  to  screen  him¬ 
self  and  his  works  from  the  castigation  of  Reviewers,  is 
entitled  to  either  respect  or  sympathy. 

It  is  well  known  that  on  two  different  occasions  we 
have  visited  Cooperstown  to  be  tried  on  two  several  in¬ 
dictments,  hastily  and  inconsiderately  found  by  the  Grand 
Jury  of  Otsego  more  than  two  years  ago,  for  our  review 
of  Mr.  Cooper’s  works.  It  is  also  known  that  in  Septem¬ 
ber  last,  we  were  denied  a  trial,  on  the  affidavit  of  Mr. 
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Cooper  setting  forth  in  substance,  that  he  was  so  ob¬ 
noxious  in  his  own  county  and  with  the  very  people 
among  whom  he  was  born  and  educated,  that  a  fair  and 
impartial  trial  could  not  be  had.  His  affidavit,  which  is 
now  before  us,  and  upon  which — to  the  everlasting  dis¬ 
grace  of  our  Supreme  Court  be  it  said — the  venue  was 
changed  from  Otsego  to  Montgomery  County,  not  only 
contains  a  gross  libel  upon  the  people  of  Otsego,  but  also 
proves  the  truth  of  Mr.  Barber’s  charge  of  Cooper’s 
repeated  applications  to  the  Grand  Jury  for  indictments, 
without  success.  We  extract  from  the  affidavit  of  the 
Handsome  Mr.  Effingham. 

“And  this  deponent  further  swears,  that  on  different 
occasions  he  has  complained  to  Grand  Juries  of  the 
County  of  Otsego,  of  the  publication  in  the  Morning  Cour¬ 
ier  and  New  York  Enquirer  of  the  13th  September  1839, 
above  spoken  of,  as  having  appeared  in  that  paper  in 
the  form  of  a  letter  from  the  said  defendant — twice  on 
the  ground  that  it  was  an  offence  at  common  law,  as 
being  intended  and  calculated  to  pervert  the  course  of 
justice;  and  three  times  on  the  ground  that  certain  por¬ 
tions  of  it  were  a  libel  on  this  deponent;  and  that  on 
each  of  said  occasions  the  Grand  Jury  REFUSED  to  find 
a  Bill — contrary  as  this  deponent  believes,  to  law  and 
evidence.” 

What  a  spectacle  does  this  present  of  the  doings,  the 
character,  and  the  position  of  Mr.  J.  Fennimore  Cooper, 
in  the  place  of  his  birth,  and  his  present  residence,  where 
he  is  surrounded  by  all  the  associates  of  his  boyhood — 
the  very  persons  among  whom  his  whole  life,  with  the 
exception  of  a  few  brief  years,  has  been  spent!  He  re¬ 
turns  from  Europe  full  of  false  pride,  and  utterly  forget¬ 
ful  of  his  humble  origin ;  establishes  himself  in  the  home 
of  his  fathers,  which  had  passed  into  the  hands  of 
strangers,  but  which  a  connection  of  ours,  partaking  of 
the  general  good  feeling  existing  towards  him,  kindly 
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replaces  in  his  possession;  he  then  seeks  to  mould  the 
society  and  feelings  of  all  about  him  to  suit  his  newly 
acquired  ideas  of  importance;  and  when  he  fails,  quar¬ 
rels  with  his  neighbors,  is  sued  in  the  courts  as  a  petty 
slanderer  of  honest  men’s  reputations,  forbids  the  people 
of  the  village  to  visit  a  certain  quarter-acre  of  land 
known  and  occupied  from  time  immemorial  as  a  fishing 
Point,  is  foiled  in  his  attempt  to  enforce  his  prohibition, 
writes  a  Book  and  abuses  all  who  have  thwarted  him, 
and  in  this  Book  describes  himself  as  one  “handsome  and 
dignified  Mr.  Effingham,”  whose  quarrel  with  his 
neighbors  in  regard  to  this  very  Fishing  Point,  is  so 
minutely  set  forth,  as  even  to  copy  verbatim  the  notice 
of  the  public  meeting  denouncing  J.  Fennimore  Cooper! 
Well,  we  review  his  Book;  we  copy  his  account  of  the 
handsome  Mr.  Effingham’s  quarrel  with  the  people  of 
Cooperstown;  we  strip  the  Peacock’s  feathers  from  the 
Jack  Daw,  and  leave  him  exposed  to  the  contempt  of  all 
honest  men.  We  expose  his  ridiculous  attempts  to  im¬ 
press  upon  the  people  of  Europe  the  idea  of  his  being 
nobly  born — descended  from  a  family  knighted  in  1601 ; 
and  we  show  that  his  father  was  a  highly  respectable 
but  coarse  and  uneducated  waggon-maker,  and  his 
mother  the  daughter  of  a  notorious  Huckster  woman, 
who  for  a  quarter  of  a  century  was  known  in  the  Phila¬ 
delphia  Market  as  the  very  best  pedlar  of  green  veget¬ 
ables  in  that  best  of  Markets.  For  thus  daring  to  show 
Mr.  Cooper  in  his  true  light,  and  holding  up  to  just  con¬ 
demnation  his  infamous  abuse  of  America  and  every 
thing  American,  he  succeeded  in  procuring  two  indict¬ 
ments  against  us ;  but  when  we  appear  at  his  native  town 
for  trial  by  a  jury  of  his  own  County,  who  know  and 
justly  estimate  his  worth;  behold,  he  asks  that  we  may 
be  tried  in  another  county,  because  the  people  of  Otsego, 
in  whose  name  we  are  indicted,  are  prejudiced  against 
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this  “handsome  Mr.  Effingham,”  who  has  slandered  alike 
the  people  of  every  town  and  county  in  the  United  States ! 

And  what  evidence  does  he  offer  of  the  prejudice 
against  him?  Why  that  they  had  five  times  refused  to 
indulge  him  with  further  bills  of  indictment  at  their  ex¬ 
pense,  but  told  him  to  seek  redress  in  civil  action.  But 
says  Mr.  Cooper,  they  refused  to  find  the  bills  I  sought 
for,  “against  law  and  evidence”- — What  evidence  had 
they  except  Mr.  Cooper’s  own  testimony?  And  will  he 
venture  to  tell  this  or  any  other  community,  that  a 
Grand  Jury  of  Otsego,  assembled  at  Cooperstown,  with 
the  “Three  Mile  Point”  in  full  sight  and  the  facts  of  that 
controversy  all  before  them,  both  in  the  records  of  courts 
of  law  and  in  the  volumes  of  “Home  As  Found,” — will 
he,  we  ask,  censure  such  a  Grand  Jury  for  not  finding 
a  bill  against  us  on  his  evidence,  or  for  refusing  to  re¬ 
ceive  and  act  upon  his  testimony,  when  he  at  the  same 
moment  solemnly  swore  on  the  Holy  Evangelist,  that  he 
had  never  delineated  himself  in  any  of  his  works?  The 
Grand  Juries  of  Otsego  before  whom  Mr.  Cooper  ap¬ 
peared,  could  not  on  their  oaths,  receive  his  testimony 
when  he  had  thus  committed  himself ;  and  if  they  were 
really  prejudiced  against  him,  he  certainly  has  no  person 
to  blame  but  himself. 

We  trust  we  have  said  sufficient  at  present,  to  ex¬ 
hibit  the  value  of  Mr.  Cooper’s  indignation  at  the  idea 
of  his  having  made  attempts  to  indict  Editors  without 
success.  We  shall  shortly  pay  our  respects  to  him  again. 


Appendix  F 

Conclusion  of  opinion  handed  down  by  Esek  Cowen,  Justice  of  the 

Supreme  Court  of  New  York,  in  the  case  of  Cooper  vs.  Stone. 
Text  from  Wendell’s  Reports,  vol.  xxiv,  p.  434. 

Chapters  IV,  VIII. 

Assuming  the  articles  to  be  libelous  in  themselves, 
the  only  answer  given  on  the  argument  was,  that  the 
plaintiff  appearing  by  the  declaration  to  be  an  author 
and  the  defendant  an  editor,  and  the  libel  treating  of  the 
plaintiff  as  an  author,  it  is  thus  on  the  face  of  the  declara¬ 
tion  shown  to  be  a  publication  absolutely  privileged.  To 
maintain  this  position,  Carr  v.  Hood,  1  Campb.  354,  note, 
was  relied  upon.  That  case  was  tried  at  nisi  prius.  The 
plaintiff  complained  that  he  had  been  personally  slan¬ 
dered,  under  the  pretence  of  reviewing  his  works;  and 
it  was  put  to  the  jury  that  if  the  criticism  were  fair  and 
just,  and  reflected  upon  the  plaintiff’s  character  no  far¬ 
ther  than  it  was  truly  presented  by  his  works,  the  de¬ 
fendant  was  justifiable  even  though  he  had  ridiculed  the 
plaintiff.  It  is  unnecessary  to  pronounce  whether  that 
case  may  not  have  gone  too  far,  because  no  one  will  pre¬ 
tend  that  the  privilege  of  the  press  can  warrantably  be 
perverted  to  the  purposes  of  wilfully  and  falsely  assail¬ 
ing  the  character  of  any  man.1  To  say  that  he  is  an 
author,  editor,  or  reviewer,  is  but  saying  that  he  is  en¬ 
gaged  in  a  profession  which  has  been  and  may  be  made 
eminently  useful  to  mankind,  and  which  would  therefore 
seem  to  call  for  peculiar  protection  and  encouragement. 
That  the  law  should  allow  his  productions  to  be  criticised 
with  great  freedom,  is  not  denied.  If  he  has  made  him¬ 
self  ridiculous  by  his  writings,  he  may  be  ridiculed;  if 
they  show  him  to  be  vicious,  his  reviewer  may  say  so. 
But  the  latter  has  no  right,  therefore,  to  violate  the  truth 
in  either  respect.  The  difficulty  of  sustaining  this  de¬ 
murrer  lies  in  its  admitting  that  the  plaintiff’s  moral 

1  Not  italicized  in  the  original. 
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character  has  been  falsely  and  maliciously  assailed  by  the 
defendant.  This  being  imputed  in  the  declaration,  it  be¬ 
hooved  him  to  show  that  what  he  said  was  true,  or  at 
least  that  it  was  not  more  than  a  fair  deduction  from 
the  plaintiff’s  works.  The  question  is  one  of  good  faith. 
It  is  always  so  in  case  of  the  highest  and  most  absolutely 
privileged  communications.  The  claim  of  privilege  can 
therefore  be  settled  only  by  a  jury.  I  do  not  speak  of 
criticism  upon  the  works  of  an  author  in  the  abstract; 
for  this  I  admit  no  action  can  lie.  Certainly  not,  unless 
the  criticism  be  grossly  false  and  work  a  special  damage 
to  the  proprietor  of  the  book  at  which  the  strictures  are 
leveled.  The  book  cannot  be  plaintiff.  I  speak  of  attacks 
on  the  moral  character  of  the  author ;  and  I  will  not  stop 
to  weigh  the  argument  which  would  disfranchise  him,  be¬ 
cause  he  happens  to  be  an  author. 

This  is,  I  believe,  the  first  attempt  to  try  the  ques¬ 
tion  of  privilege  by  a  demurrer  to  a  declaration.  Some¬ 
thing  was  said  on  the  argument,  of  the  declaration  fail¬ 
ing  to  point  and  apply  the  imputed  slander  by  proper 
explanations.  This  is  never  necessary  where  the  words 
are  plain  in  themselves.  It  is  difficult  to  read  the  articles 
as  set  forth  in  the  counts  without  seeing  at  once  that 
they  are  direct  and  undisguised  attacks  upon  the  moral 
character  of  the  plaintiff  by  name. 

Judgment  for  plaintiff  on  demurrer,  leave,  etc. 


Appendix  G 

Letter  announcing  award  in  the  arbitration  of  the  Cooper  vs. 

Stone  Naval  History  controversy. 

Text  from  Cooper.  Correspondence  of  James  Fenimore-Cooper, 

vol.  ii,  p.  475. 

Chapter  IV. 

From  Hamilton  Fish 

My  Dear  Sir 

I  have  this  moment  received  the  award  in  the  suit 
against  Stone.  I  have  barely  time  to  run  my  eyes  over 
it,  and  to  say  that  they  decide  eight  points,  every  one  of 
them  in  your  favor. 

1.  — “That  the  plaintiff  would  be  entitled  to  a  verdict 

from  a  Jury — that  the  defendant  within  sixty 
days  pay  the  plaintiff  $250  for  his  outlays  in  the 
suit,  and  also  $50  for  his  outlays,  etc.,  under  the 
arbitration — the  arbitrators  determine  to  receive 
no  compensation.” 

2.  — “That  he  (the  plaintiff)  has  faithfully  fulfilled 

his  obligations  as  a  Historian.” 

3.  — “That  the  aforesaid  narrative  of  the  Battle  of 

Lake  Erie  is  true  in  its  essential  facts.” 

4.  — “That  it  (the  narrative)  was  written  in  a  spirit 

of  impartiality.” 

5.  — “That  the  writer  and  publisher  of  said  Review 

in  writing  and  publishing  the  same,  has  not  faith¬ 
fully  fulfilled  his  obligations  as  a  Reviewer,”  and 
they  assign  the  facts  on  which  this  opinion  is 
founded. 

6.  — “That  the  said  Review  is  untrue,  in  the  following 

particulars” — (stating  the  particulars). 

7.  — “That  it  (the  Review)  was  not  written  in  a  spirit 

of  impartiality  and  justice.” 
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8. — “That  the  defendant  is  bound  to  make  reparation, 
and  that  this  award  shall  be  published  at  his  ex¬ 
pense  in  the  manner,  and  within  the  time,  pro¬ 
vided  in  the  above  recited  paragraph  of  sub¬ 
mission.” 

The  Award  is  signed  by  all  three  arbitrators.  .  .  . 

Very  Respectfully  and  truly 
your  friend  and  obed  Servt. 

Hamilton  Fish 


Appendix  H 

Open  letter  from  Stone,  Webb,  Weed,  and  Benjamin  to  “The 

Famous  Litigant.” 

Text  from  the  New  World,  October  3,  1840,  vol.  i,  p.  284. 

From  the  files  of  the  Wisconsin  Historical  Society 
Chapters  IV,  V,  VI,  VII. 

To  the  Famous  Litigant, 

James  Fennimore  Cooper,  Esq.,  Author  of  Home 
as  Found,  and  other  works,  fictitious  and  improb¬ 
able,  too  tedious  to  mention — These,  Greeting  : 

Irascible  Sir;  It  grieves  us  to  our  very  souls  to  be 
informed  of  the  utter  failure  of  your  scheme  of  vengeance 
upon  Col.  Webb,  of  the  Courier  &  Enquirer  newspaper, 
and  of  the  signal  discomfiture  you  have  most  ingloriously 
encountered  in  your  application  for  a  new  trial.  It  has 
been  incontrovertibly  established,  by  ample  and  un¬ 
garbled  extracts  from  certain  literary  works  published 
by  yourself,  that  you  have,  with  malice  prepense,  en¬ 
deavored,  by  exaggerated  dialogues  and  extravagant  car¬ 
icatures,  so  to  malign  and  vilify  the  men  and  women  of 
America,  in  their  manners,  customs,  and  characters,  that 
your  books  should  be  quoted  by  foreign  monarchists  and 
aristocrats  as  affording  evidences  of  the  justness  of  their 
sneers  and  animadversions  upon  republican  institutions 
and  society.  You  have  made  it  appear  that  there  are  no 
such  people  in  this  country  as  ladies  and  gentlemen ;  and 
this,  not  only  when  such  was  your  intention,  but  when  it 
was  not — as,  for  instance,  in  the  description  of  Miss  Eve 
Effingham,  whom  it  was  plainly  your  intention  to  exhibit 
as  a  remarkably  fine  lady,  but  whom  no  well-bred  person 
would  fail  to  pronounce,  from  your  description,  a  vulgar, 
froward,  and  impertinent  miss. 

In  correcting  your  errors,  reproving  your  peccadil¬ 
loes,  and  tenderly  endeavoring  to  rub  out  and  scratch 
away  your  blemishes  with  caoutchouc  of  remonstrance 
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and  the  sand-paper  of  criticism,  we  have  ever  shown  you, 
oh  irascible  sir,  a  most  fatherly  regard.  Yet  in  spite  of 
this,  alas!  you  have  been  ungrateful — you  have  shown 
yourself  regardless  of  our  advice,  and,  notwithstanding 
our  eloquent  discourses,  you  have  put  yourself  into  a 
situation  at  last,  so  peculiar  and  disgraceful,  that  we 
doubt  whether  the  history  of  disappointed  demagogues, 
much  less  of  disappointed  authors,  can  furnish  its  par¬ 
allel.  By  a  petition  to  remove  the  pending  trial  of  Mr. 
Webb  from  your  native  county  and  the  scene  of  your 
present  residence  to  another,  you  not  only  acknowledge, 
but  distinctly  avow  yourself  convicted  of  the  notorious 
fact  that  you  are  detested  by  your  neighbors,  and  held 
in  disregard  by  those  very  persons,  who  if  you  possessed 
those  qualities  of  mind  and  temper,  which  are  apt  to 
make  a  man  esteemed  by  his  compatriots,  would  be  the 
first  to  defend  and  the  last  to  desert  you  in  your  dis¬ 
tressed  condition. 

His  Honor,  Judge  Kinne,  was  eminently  right  in  his 
opinion;  nobody  but  yourself  would  ever  have  conjectured 
that  a  body  of  intelligent  jurors  would  be  so  influenced 
by  a  criticism,  interlarded  with  quotations,  as  to  found 
their  judgments  rather  upon  the  criticisms  than  the  quo¬ 
tations,  which  are  literal  and  exact,  and  which  “he  who 
runs  may  read”  and  from  them  draw  his  own  inference. 
The  inference  of  every  sensible  man  would  be,  that  the 
author  of  the  articles  cited  was  full  of  mean  spite,  pitiful 
malignity,  and  ridiculous  self-conceit. 

We  understand,  irascible  sir,  that  it  was  your  inten¬ 
tion  to  have  one  of  “us”  summoned  to  Cooperstown  to 
answer  a  charge  of  “contempt  of  Court” — inasmuch  as 
articles  severely  condemnatory  of  your  trashy  romances 
had  been  printed  in  the  New  World  and  sent  to  jurors 
to  bias  their  verdict.  Sir,  we  never  sent  a  paper  nor 
directed  one  to  be  sent;  it  was  quite  enough  for  our  own 
patience  to  read  and  cut  up  your  most  slanderous  stories, 
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without  being  at  the  trouble  of  promulgating  them.  As 
for  “contempt  of  Court,”  we  never  intended  any,  and 
you  knew  it;  because  you  must  have  been  aware  that  a 
mind,  loaded  to  the  muzzle  with  contempt  for  the  author 
of  “Home  as  Found”  could  contain  no  more.  Ours  has 
now  exploded,  and  you  have  the  benefit  of  the  full  charge. 
As  your  vanity  renders  you  more  secure  than  Ajax, 
and  even  invulnerable  in  the  heel,  we  shall  not  expect 
to  hear  that  you  are  left  dead  upon  the  field. 

So  far  from  entertaining  the  least  “contempt”  for 
the  honorable  Court,  we  regard  it  with  profound  respect, 
and  do  so  now  all  the  more  since  it  has  decided  your  case, 
as  we  doubted  not  it  ought  to  be  decided.  Summon  those 
who  contemn  the  court  and  not  a  single  face  will  appear 
within  the  precincts  of  its  bar;  call  upon  those  who  feel 
the  most  unmitigated  contempt  for  a  recent  plaintiff  in 
an  indictment  case,  and  your  native  county  would  scarcely 
contain  the  multitudinous  assemblage — 

“Such  as  the  populous  North 
Poured  never  from  her  frozen  loins  to  pass 
Rhene  or  the  Danaw.” 

Irascible  sir,  the  conventions  of  the  Van  Buren  men  and 
the  Whigs  would  be  nothing  to  it — the  whole  country 
would  be  there. 

We  are  furthermore  informed  that  you  have  been 
boring  the  Grand  Jury  with  applications  for  further  in¬ 
dictments  ;  and  that  they  have  treated  you  with  precisely 
the  attention  you  merit  and  no  more.  It  has  been  in¬ 
sinuated  that  your  course  is  marked  rather  by  persever¬ 
ance  than  discretion — and  we  confess  ourselves  swayed 
by  that  opinion.  By  and  by,  your  fellow-citizens,  who 
unfortunately  constitute  the  panel  of  every  county  to 
which  you  can  carry  your  venue,  will  begin  to  be  dis¬ 
trustful  of  the  purity  of  your  motives — and  if  they  do, 
you  are  “done  for.”  Your  name  will  be  as  great  in  the 
books  of  law  as  in  the  books  of  fiction. 
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Perhaps,  irascible  sir,  you  may  think  we  have  said 
all  we  could  say,  and  that  therefore  we  conclude.  You 
deceive  yourself;  mercy  to  our  readers  and  not  to  your¬ 
self  restrains  us.  This  advice  we  give  you  at  parting. 
You  will  gain  nothing  by  a  change  of  counties;  a  change 
of  countries  is  what  you  want.  Go  to  a  jury  of  Halls, 
Trollopes,  Martineaus,  and  Fiddlers— they  will  give  you 
a  verdict.  Try  to  bribe  France  to  desert  Mehemet  Ali, 
give  up  all  thoughts  of  vindicating  her  national  honor, 
and  negotiate  a  treaty  between  the  governments  of  Great 
Britain  and  of  the  United  States,  that  WE,  the  defend¬ 
ants,  Messrs.  Webb,  Stone,  Weed,  and  our  humble  selves, 
may  be  brought  to  answer  for  the  sin  of  ridding  our 
country  of  YOUR  slanders,  to  a  jury  of  English  travellers 
in  America.  Do!  Be  advised!  A  name  as  formidable 
as  yours  has  been,  by  your  own  showing  to  the  thrones 
of  Europe,  cannot  fail  to  command  the  justice  its  owner 
demands,  even  should  the  Allied  Powers  be  compelled 
to  relinquish  all  consideration  of  the  Syrian  business 
for  so  mighty  an  affair. 

Finally,  irascible  sir, — how  do  you  rise  ?  Begging  you 
not  to  mistake  the  last  word  we  shall  write,  even  should 
it  be  misprinted — and  thus  take  us  for  one  of  your 
Cooperstown  dependants,  we  sign  ourselves  with  awe, 

Your  most  defensive  DEFENDANTS. 


Appendix  I 

Webb’s  report  of  the  postponement  of  his  trial  on  indictment. 

Text  from  the  Morning  Courier  and  New  York  Enquirer,  Septem¬ 
ber  13,  1839. 

From  the  files  of  the  Library  of  Congress. 

Chapter  V. 

By  the  following  letter  from  Col.  Webb,  it  will  be 
perceived  that  his  trial  for  an  alleged  libel  on  James 
Fenimore  Cooper,  in  a  review  of  “Home  As  Found,” 
has  been  postponed  until  1840. 

Cooper’s  Town,  Otsego  County, 
September  9,  1839. 

The  Circuit  County  Court  of  Oyer  and  Terminer  for 
this  County  was  opened  this  morning,  Judge  Gridley 
presiding,  Hammond  and  Foote,  Associates.  The  District 
Attorney,  Mr.  Crippen,  called  the  cause  of  the  People  vs. 
J.  Watson  Webb,  when  Mr.  Walworth,  my  Attorney, 
stated  to  the  Court  that  since  my  arrival  here  a  letter 
had  been  received  from  my  counsel  Ambrose  L.  Jordan, 
Esq.,  saying  that  it  would  be  impossible  for  him  to  at¬ 
tend;  and  also,  that  Mr.  Ogden  Hoffman,  my  other 
counsel,  was  engaged  in  some  causes  in  the  New-York 
Circuit,  which  precluded  his  attendance.  He  therefore 
moved  that  the  trial  be  postponed  until  the  October  Gen¬ 
eral  Sessions,  in  which  Court  the  indictment  was  origin¬ 
ally  found.  The  District  Attorney  assented  to  a  postpone¬ 
ment,  but  insisted  that  the  cause  should  be  continued  in 
the  Circuit  Court,  which  is  held  only  in  April  and  Sep¬ 
tember. 

William  H.  Averell,  Esq.  contended  that  as  we  were 
anxious  to  bring  this  question  to  a  final  issue  at  as  early 
a  period  as  practicable,  and  would  be  ready  for  a  trial 
in  October,  that  we  had  a  right  to  insist  upon  a  trial 
at  that  time ;  and  the  more  so,  as  the  indictment  had  been 
found  in  the  General  Sessions. 

232 


THE  “EFFINGHAM”  LIBELS  ON  COOPER 


233 


Mr.  Crippen  replied  that  the  cause,  having  by  con¬ 
sent  of  parties  and  the  order  of  the  Court  of  Sessions, 
been  carried  into  the  Circuit  Court,  he  should  object  to 
its  going  back  to  the  Sessions. 

Mr.  Richard  F.  Cooper  then  rose  and  stated  that  his 
uncle,  Mr.  J.  Fenimore  Cooper,  would  be  occupied  by 
important  private  business  in  Philadelphia  during  the 
whole  of  October,  that  his  presence  here  as  a  witness  was 
all  important  at  the  time  of  the  trial  to  defend  his  char¬ 
acter  against  the  alleged  libels,  and  that  he  was  author¬ 
ized  to  say,  Mr.  Cooper  intended  to  apply  to  the  Court 
to  be  heard  in  defence  of  his  character. 

Mr.  Averell.—I  know  not  what  Mr.  Cooper  has  to  do 
with  this  matter.  This  is  an  ordinary  indictment  for  libel 
against  Col.  Webb,  in  which  the  People  are  the  Prosecu¬ 
tors,  on  the  ground  that  all  libels  may  create  a  breach  of 
the  Peace.  It  is  the  People’s  cause,  not  Mr.  Cooper’s. 
When  Mr.  Cooper  prosecutes  for  damages  in  a  civil  suit, 
he  lays  his  venue  in  a  distant  county,  and  makes  affidavit 
that  he  cannot  obtain  a  fair  trial  here,  in  the  town  and 
county  of  his  nativity;  but  it  would  appear  from  the 
remarks  of  the  opposing  counsel,  that  Mr.  Cooper  now 
asks  of  the  People  of  Otsego,  whom  he  swears  will  not 
give  him  a  fair  trial,  a  vindication  of  his  character  by 
a  criminal  prosecution  to  which  the  People  are  made 
parties.  I  sir,  object  to  any  such  course.  If  Mr.  C.  wishes 
to  vindicate  his  character  let  him  resort  to  a  trial  for 
damages;  but  having  made  an  affidavit  that  he  cannot 
obtain  justice  in  this  County  in  a  civil  suit,  he  has  no 
right  to  use  the  very  people  upon  whom  this  imputation 
is  cast,  to  obtain  redress  for  his  private  grievances.  He 
has  applied  to  the  Grand  Jury  for  a  criminal  prosecution. 
His  application  has  been  granted,  and  the  question  at 
issue,  is  entirely  between  the  People  of  this  County  and 
Col.  Webb.  I  contend  therefore,  that  we  have  a  right  to 
insist  upon  a  trial  in  October  without  reference  to  the 
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whereabouts  of  Mr.  Cooper.  The  District  Attorney  is 
the  Representative  of  the  People,  and  not  Mr.  Cooper; 
and  counsel  has  no  right  to  urge  the  convenience  of  Mr. 
C.,  much  less  his  desire  to  vindicate  his  character,  as  a 
cause  for  a  vexatious  delay  of  justice. 

Mr.  Boivne  (the  law  partner  of  the  District  Attor¬ 
ney)  .  The  gentleman  says  this  is  an  ordinary  libel.  There 
are  two  indictments  against  Col.  Webb,  the  latter  of 
which  is  not  of  an  ordinary  character.  In  announcing 
to  the  public  the  fact  that  Mr.  Cooper  had  procured  an 
indictment  against  him  for  a  review  of  “Home  as 
Found,”  the  Courier  and  Enquirer,  of  which  Col.  Webb 
is  editor,  charged  that  it  had  been  smuggled  through  a 
Loco  Foco  Grand  Jury — thus  libelling  the  jurisprudence 
of  this  county;  and  both  indictments  involve  nice  ques¬ 
tions  of  law  which  render  them  any  thing  but  ordinary 
libels. 

Mr.  Wahvorth. — The  remark  that  Col.  W.  has  libelled 
the  jurisprudence  of  this  county,  is  uncalled  for,  and 
intended  for  effect  only.  I  know  that  the  Courier  and 
Enquirer  did  charge  that  the  first  indictment  had  been 
smuggled  through  the  Grand  Jury,  and  knowing  as  he 
did  that  Mr.  Bowne,  the  law  partner  of  the  District  At¬ 
torney,  had  been  feed  by  Mr.  Cooper  to  procure  that  in¬ 
dictment  long  before  it  was  found — knowing  as  he  did 
or  was  advised,  that  the  indictment  regularly  drawn  up 
was  submitted  to  the  Grand  Jury,  instead  of  being  the 
result  of  their  deliberations — he  had  a  right  to  infer  that 
the  proceeding  was  an  unfair  one;  and  hence  the  language 
referred  to.  But,  Sir,  this  has  nothing  to  do  with  the 
motion  before  the  Court.  We  claim  a  trial  at  the  earliest 
day  practicable ;  and  as  the  next  term  of  the  General  Ses¬ 
sions  is  to  be  holden  in  October,  and  inasmuch  as  the  in¬ 
dictment  was  found  in  that  Court,  we  claim  a  trial  at 
that  time. 
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The  Court.  Justice  Gridley. — I  am  decidedly  of  opin¬ 
ion  that  this  is  a  cause  which  should  be  tried  in  the 
Sessions  where  the  indictment  was  found.  It  is  of  far 
less  importance  than  causes  which  are  usually  tried  in 
that  Court,  which  is  abundantly  qualified  to  determine 
upon  any  question  of  law  which  may  arise ;  but  my  asso¬ 
ciates  who  are  Judges  of  that  Bench,  have  an  equal  voice 
with  myself  in  determining  this  motion.  They  have  over¬ 
ruled  my  opinion;  and  therefore,  the  decision  of  the 
Court,  is,  that  the  trial  be  postponed  till  the  April  Cir¬ 
cuit. 

Mr.  Averell.  If  the  trial  cannot  take  place  in  October, 
we  are  compelled  to  ask  that  it  be  postponed  until  the 
following  circuit,  as  April  will  be  an  inconvenient  season 
to  bring  witnesses  to  this  place,  and  because  one  of  the 
Counsel  retained  by  Col.  Webb,  the  Hon.  Ogden  Hoff¬ 
man,  will  then  be  engaged  in  the  discharge  of  his  public 
duties  at  Washington. 

To  this  arrangement  the  Court  assented,  and  the  trial 
was  accordingly  put  over  till  September  circuit  of  next 
year. 

I  was  then  arraigned  on  the  second  indictment;  and 
in  answer  to  the  usual  question  whether  I  wished  it  read 
replied  in  the  affirmative,  when  the  District  Attorney 
proceeded  to  read.  It  charged  me  with  having  traduced 
the  character  of  Mr.  Cooper  by  describing  him  as  the 
greatest  libeller  in  the  country — one  who  had  traduced 
his  country  and  countrymen,  and  every  thing  American 
by  wholesale.  The  reading  of  the  indictment  having  been 
finished,  I  pointed  out  to  the  Court  and  Jury  the  fact 
that  in  this  as  in  the  previous  indictment,  the  burthen 
of  the  charge  was  that  Mr.  Cooper  was  traduced,  and  not, 
as  had  been  cunningly  insinuated,  that  the  jurisprudence 
of  Otsego  was  assailed. 
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The  District  Attorney.  There  is  another  Count  in  the 
indictment  which  relates  to  the  attack  upon  the  juris¬ 
prudence  of  the  County. 

Mr.  Averell.  Well,  from  the  statements  which  have 
been  made  here  in  regard  to  the  manner  of  procuring 
the  first  indictment,  I  shall  advise  my  friend  to  admit 
that  he  has  been  in  error  in  charging  that  it  was 
smuggled  through  the  Grand  Jury,  as  it  now  appears 
that  the  regular  tariff  or  duty  was  paid  in  advance  to  the 
Law  Partner  of  the  District  Attorney! 

The  Court  instantly  called  upon  Mr.  Averell  to  ab¬ 
stain  from  all  remarks  of  a  personal  character. 

Mr.  Botvne.  (Shaking  his  fist  at  Mr.  Averell).  You 
must  retract  that  speech  Sir,  on  the  instant,  or  when  you 
leave  this  room,  I’ll  compel  you  to  do  so. 

Mr.  Averell.  If  I  have  said  ought  disrespectful  to  the 
Court  I  certainly  regret  it,  and  will  most  cheerfully  make 
any  explanations  that  may  be  necessary;  but  I  have  no 
explanation  to  give  the  counsel  opposite. 

Mr.  Bowne.  I  confess  to  the  Court  that  when  I  first 
heard  the  insulting  remark  of  Mr.  Averell,  I  felt  con¬ 
siderably  wriled;  but  I  am  quite  cool  now,  and  as  Mr.  A. 
is  universally  known  in  this  county,  I  shall  take  no  fur¬ 
ther  notice  of  him ! ! !  I  will  take  this  occasion  to  say  that 
I  never  spoke  with  Mr.  Cooper  on  the  subject  of  the  in¬ 
dictment  until  after  it  was  found  by  the  Grand  Jury. 

Mr.  Walworth.  Do  you  intend  to  assert,  Sir,  that 
Mr.  Cooper  did  not  retain  you  before  application  was 
made  for  the  indictment  ? 

Mr.  Bowne.  I  do. 

Mr.  —  to  Mr.  Walworth.  Either  Mr.  Bowne  or  Mr. 
Cooper  has  told  a  falsehood,  as  I  am  willing  to  make 
oath  that  Mr.  Cooper  told  me  and  others,  that  he  had 
employed  Mr.  Bowne  the  partner  of  the  District  Attor¬ 
ney,  to  procure  the  indictment  and  aid  as  Counsel  in 
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prosecuting  it,  before  the  application  for  the  indictment 
was  made  to  the  Grand  Jury  . 

Thus  ended  this  matter.  But  what  a  disgraceful  and 
disreputable  proceeding  does  it  unfold.  In  the  first  place 
Mr.  Cooper  writes  a  Book  calculated  to  produce  the  im¬ 
pression  abroad  that  he  is  nobly  descended,  while  all  his 
countrymen  are  a  set  of  ignorant  and  uncivilized  boors 
who  have  scarcely  emerged  from  a  state  of  barbarism. 
In  the  course  of  this  vile  and  disgraceful  libel  upon  his 
country,  and  its  inhabitants,  he  transports  himself  and 
family  to  this  place,  describing  himself  as  the  ‘  “mild, 
‘just/  ‘thoughtful/  ‘amiable/  and  ‘handsome  Mr.  Effing¬ 
ham,”  ‘walking  abroad  in  the  dignity  of  man-hood,  with 
none  between  him  and  the  Deity”  '—Making  himself  in 
that,  the  superior  of  the  Angels  and  Arch-Angels  of  Heav¬ 
en.  And  when  here,  he  describes  or  portrays  the  up¬ 
right,  honest,  enterprising  and  intellectual  inhabitants 
of  this  beautiful  village  and  county  as  an  ignorant,  noisy, 
vulgar  species  of  Peasantry  of  the  Cooper  and  Effingham 
family,  who  are  suitable  subjects  for  the  jests  and  jeers 
of  his  noble  English  visitants  and  his  French  Governess. 
He  rudely  enters  the  humble  dwelling  of  a  poor  but  re¬ 
spectable  widow,  holds  her  up  to  public  contempt  and 
ridicule,  and  ruthlessly  tramples  upon  every  feeling 
which  constitutes  the  bond  of  social  intercourse. 

For  this  outrage  upon  the  country  and  upon  this 
county,  where  many  of  my  years  of  boyhood  were  spent, 
and  which  is  endeared  to  me  by  a  thousand  associations 
which  can  never  be  forgotten,  I  reviewed  him  with  the 
severity  he  merited,  and  held  him  up  to  that  public  con¬ 
tempt  he  so  richly  deserves.  The  Press  of  the  U.  States 
with  unexampled  unanimity,  republished  and  approved 
of  the  review— all  party  feeling  was  hushed  in  a  desire 
to  defend  the  country  from  the  slanders  of  one  of  her 
ungrateful  children — and  behold  “the  mild  and  amiable 
Mr.  Effingham”  determines  to  levy  a  species  of  Black- 
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mail  upon  a  portion  of  the  Press,  while  upon  the  original 
reviewer  he  calls  down  the  vengeance  of  the  Law  in  the 
shape  of  indictments  and  imprisonment. 

But  mark  his  contempt  for,  and  the  insulting  man¬ 
ner  in  which  he  treats  the  inhabitants  of  this  village  and 
county.  When  he  commences  a  civil  suit  for  libel,  as  a 
modern  and  I  presume  a  European  mode  of  “raising  the 
wind,”  he  lays  the  venue  in  a  distant  County,  and  makes 
an  affidavit  that  he  cannot  obtain  a  fair  trial  in  the 
County  of  his  nativity — the  home  of  his  boyhood  and  the 
place  selected  in  which  to  spend  the  remaining  years  of 
life!  A  greater  insult  one  would  suppose,  could  not  be 
offered  the  good  people  of  this  County;  but  Mr.  Cooper 
determined  to  let  them  feel  that  in  practice  if  not  in 
theory,  they  should  act  as  his  pliant  tools  and  be  made 
the  mere  puppets  of  his  will.  He  says  his  reputation  has 
been  traduced;  and  he  gravely  determines  that  the  very 
people  whom  he  has  most  deeply  injured,  shall  not  only 
be  at  the  expense  of  white-washing  him,  but  shall  at  the 
same  time  endorse  all  his  slanders  upon  themselves.  He 
therefore,  induces  a  Grand  Jury  of  the  very  County 
wherein  he  swears  he  cannot  obtain  a  fair  trial,  to  in¬ 
dict  me  for  a  libel,  and  his  nephew  publicly  declares  in 
open  Court,  that  this  indictment  is  not  of  an  ordinary 
nature  to  guard  against  a  breach  of  the  peace,  but  in¬ 
tended  to  vindicate  the  character  of  Mr.  Cooper!  What 
unheard  of  impudence!  Not  content  with  his  caricature 
of  the  people  of  this  Country  contained  in  “Home  as 
Found”  and  republished  in  England,  France,  Germany, 
Switzerland  and  Italy,  he  calls  upon  these  very  people 
to  endorse  his  slander  upon  themselves  by  punishing  the 
individual  who  dared  to  break  a  lance  in  their  defence! 
It  may  be  that  they  will  gratify  him — it  may  be  that 
they  will  quietly  bow  their  neck  to  the  yoke  and  admit 
that  he  has  but  done  them  justice,  and  that  they  are  the 
miserable  boors  and  fools  he  describes  them.  But  we 
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shall  not  believe  such  a  contingency  possible  until  it  hap¬ 
pens;  and  in  that  case  I  will  frankly  come  forward  and 
admit  that  Mr.  Cooper  knew  this  people  better  than  I 
did,  and  that  his  portraiture  of  their  boorishness  and 
vulgarity  was  not  overdrawn,  nor  his  reliance  on  their 
disgraceful  servility  either  ill-timed  or  misplaced. 

Since  he  has  thus  determined  to  use  the  people  of  a 
county,  who  it  would  appear  from  his  affidavit,  are  so 
constituted  that  under  the  solemnity  of  an  oath  they  will 
not  give  him  a  fair  trial,  he  has  left  no  stone  unturned 
to  enlist  party  feeling  in  his  behalf,  and  thus  make  them 
subscribe  to  their  own  infamy  under  the  specious  plea 
of  party  expediency.  But  it  is  all  in  vain.  With  the 
exception  of  his  counsel  and  family  connexions,  he  has 
as  yet,  made  but  one  solitary  proselyte  that  I  can  hear 
of,  and  he  is  a  Whig!  An  honest,  innate  feeling  of  pa¬ 
triotism  and  self-respect,  has  triumphed  over  party  con¬ 
siderations;  with  one  accord  his  pretensions  are  ridi¬ 
culed,  and  condemned ;  and  he  is  as  certain  to  be  signally 
rebuked  by  the  yeomanry  of  Otsego  for  his  treatment  of 
demned  by  the  press  for  his  slandrous  work  upon  Amer¬ 
ica.  The  “Effingham  Peasantry”  composed  as  they  are 
of  honest,  thriving  and  sturdy  farmers,  the  owners  of 
the  soil  they  cultivate — enterprising,  independent  and  in¬ 
telligent  mechanics — and  accomplished  members  of  the 
learned  professions,  will  yet  make  Mr.  Cooper  feel  that 
they  are  something  more  than  mere  serfs;  and  such  is 
the  just  odium  in  which  he  is  held,  that  I  now  predict, 
he  will,  within  five  years,  abandon  the  home  of  his  youth 
and  seek  among  strangers  whom  he  has  never  slandered, 
the  quiet  and  retirement  of  which  his  folly  and  egotism 
have  deprived  him  in  the  place  of  his  nativity. 

Previous  to  Mr.  Cooper’s  visit  to  Europe  he  was  the 
most  ultra  among  the  ultra  Democracy  of  the  country; 
but  he  has  returned  inflated  with  vanity  and  self  con¬ 
ceit,  and  under  the  strange  delusion  that  by  the  mere 


240 


UNIVERSITY  OF  WISCONSIN  STUDIES 


stroke  of  his  pen  he  can  make  the  country  forget  the 
past,  and  by  common  consent  look  upon  his  very  humble 
but  honest  parents,  as  the  noble  descendants  of  the  titled 
aristocracy  of  England.  This  is  almost  too  ridiculous  to 
conceive  possible  did  we  not  know  it  to  be  true;  and  it 
is  not  strange  that  his  neighbors,  who  are  well  aware 
of  his  humble  origin,  and  nineteenths  of  whom  are,  ac¬ 
cording  to  his  notions  of  birth,  better  born  than  himself, 
should  look  with  contempt  and  disgust  upon  his  ridicu¬ 
lous  pretensions  to  a  titled  ancestry. 

To  demonstrate  the  change  which  Mr.  Cooper’s  visit 
to  Europe  has  effected  in  his  character  and  feelings,  it 
is  only  necessary  to  call  to  mind  the  circumstances  under 
which  he  assumed  the  name  of  Fenimore.  Professing  on 
ail  occasions  a  devoted  attachment  to  Democracy,  he  de¬ 
termined  that  even  his  name  should  convey  to  the  public 
the  full  character  of  his  political  predilections. — True, 
the  name  of  Cooper  was  prima  facie  evidence  of  his  be¬ 
ing  the  son  of  an  humble  hawker  of  fish  through  the 
streets  of  Burlington,  who  subsequently  became  a  res¬ 
pectable  wheel  wright,  and  by  industry  at  his  trade  and 
enterprising  spirit,  ultimately  rose  to  the  dignity  of 
Judge  of  this  county;  but  this  was  not  sufficient  for  the 
then  ultra  Democratic  notions  of  our  author.  His  pater¬ 
nal  grandmother  had  for  more  than  twenty  years  occu¬ 
pied  a  stall  and  been  a  vender  of  fresh  vegetables  in  the 
Philadelphia  market ;  and  many  are  still  living  who  often 
exclaim  when  their  vegetables  are  not  as  fresh  as  they 
should  be — “Alas,  when  shall  we  again  see  such  veget¬ 
ables  as  old  mother  Fenimore  furnished  us.”  To  be  thus 
descended  from  the  humblest  class  of  his  fellow  citizens, 
and  to  know  that  the  honesty  and  industry  of  his  an¬ 
cestors,  as  well  known  and  admitted,  was  his  pride  and 
boast;  and  it  was  an  honest  pride,  as  he  then  deemed  it 
greater  honor  to  be  the  architect  of  his  own  fortunes 
than  the  lineal  descendant  of  a  long  line  of  noble  pro- 
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genitors.  And  in  order  to  illustrate  the  purity  of  his 
Democratic  principles,  he  changed  his  name  (by  legis¬ 
lative  enactment,  I  believe,)  from  simple  James  Cooper 
to  J.  Fenimore  Cooper. 

As  the  motive  for  this  change  of  name  was  well  un¬ 
derstood,  it  created  no  surprize  with  those  who  were 
familiar  with  his  ultra  democracy;  but  what  is  their 
honest  astonishment  at  this  day,  to  see  him  return  to  his 
native  county  full  of  aristocratical  pretensions,  and  pub¬ 
lishing  a  book  to  demonstrate  that  he  is  a  scion  of  a  noble 
English  family  living  on  “the  estate  of  his  father,”  in  a 
kind  of  Baronial  style,  consonant  alike  with  the  early 
education,  noble  descent,  and  habitual  tastes  of  the  “mild 
and  thoughtful  Mr.  Effingham,”  whose  “well  regulated 
mind,”  had  pointed  out  to  him  the  moral  grandeur  of 
witnessing  such  a  man  gradually  descending  into  the 
vale  of  years  surrounded  by  a  dependant  peasantry  and 
a  host  of  interesting  little  Effinghams,  destined  to  per¬ 
petuate  for  ages  the  fame  of  a  noble  line  of  ancestry, 
whose  coat  of  arms  consists  of  a  head  of  “early  cabbage” 
supported  on  either  side  by  a  cucumber  and  a  carrot, 
with  a  drawing  knife  reposing  on  a  bundle  of  wagon 
spokes  for  a  crest. 

But  I  have  already  extended  this  letter  far  beyond 
the  limits  of  our  columns,  and  will  therefore  for  the  pres¬ 
ent  take  leave  of  the  “upright  Mr.  Effingham,”  until  a 
more  convenient  season.  J.  W.  W. 


Appendix  J 

Judge  Willard’s  charge  to  the  jury  in  the  first  trial  of  Webb. 
Text  from  the  Morning  Courier  and  New  York  Enquirer,  Novem¬ 
ber  23,  1841. 

From  the  files  of  the  New  York  Public  Library. 

Chapters  V,  VIII. 

Ordinarily  in  a  prosecution  for  a  written  libel  upon 
an  individual,  malice  is  to  be  inferred.  A  libel  is  a  cem 
sorious  publication  intended  to  hold  up  to  ridicule  or  tc 
defame  the  party  libelled.  One  class  of  publications  how¬ 
ever,  though  intended  to  produce  ridicule,  and  even  when 
defamatory  in  their  nature,  are  privileged,  and  an  action 
for  libel  will  not  lay  either  in  a  civil  or  criminal  prosecu¬ 
tion.  Of  this  class  are  all  Reviews  of  Books  in  which 
the  writer  or  publisher  confines  his  strictures  to  the 
author  without  reflecting  upon  the  private  character  of 
the  man;  and  in  such  cases,  it  is  sufficient  to  set  up  a 
defence  of  privilege  to  insure  an  acquittal.  Now,  with 
regard  to  the  case  which  has  just  been  tried.  Col.  Webb, 
the  editor  who  admits  that  he  wrote  and  published  the 
Review  complained  of,  sets  up  in  defence,  that  not  only 
are  the  charges  contained  in  the  alleged  libel  true,  but 
that  it  was  a  privileged  publication,  and  as  such,  not  libel¬ 
lous.  This  is  a  question  for  you  to  determine.  Was  the 
article  complained  of  a  fair  and  candid  review  of  the 
books  of  the  complainant,  and  did  the  writer  in  that  re¬ 
view  confine  himself  to  his  undoubted  privilege  of  speak¬ 
ing  of  the  author  as  an  author,  or  did  he  travel  out  of 
the  record  and  assail  him  as  a  man ?  If  in  your  opinion, 
he  has  assailed  him  as  an  author  only,  there  is  no  ground 
upon  which  to  sustain  an  indictment.  The  same  rule 
which  has  been  so  clearly  defined  in  regard  to  lawyers, 
applies  equally  to  the  privilege  of  Editors  and  Reviewers. 
A  Lawyer  in  summing  up  a  cause,  may,  in  the  exercise 
of  his  privilege,  use  very  severe  and  slanderous  epithets 
in  regard  to  clients  and  witnesses;  but  if  he  steps  be- 
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yond  what  are  his  admitted  privileges,  he  is  liable  for 
an  action  for  slander. 

In  determining  whether  in  the  present  case  the  de¬ 
fendant  has  or  has  not  exceeded  his  privileges,  several 
things  are  to  be  taken  into  consideration.  Has  he  or  has 
he  not  confined  himself  in  this  Review,  to  the  Author, 
and  not  traveled  beyond  the  record  to  assail  the  private 
character  of  the  man ?  Does  the  Review  on  its  face,  ex¬ 
hibit  private  malice,  or  have  the  Prosecution  succeeded 
in  proving  that  the  article  was  malicious ?  If  not,  and 
the  defendant  has  not  assailed  the  private  character  of 
the  Author,  he  has  not  exceeded  his  privilege.  You  will 
judge  whether  the  Review  is  a  fair  one;  but  even  if  the 
allegations  of  the  writer  are  not  true,  so  long  as  they  do 
not  affect  the  character  of  the  complainant  except  as  an 
author,  it  is  not  material.  The  Reviewer  may  draw  false 
and  erroneous  conclusions  from  the  Books — he  may  be 
entirely  in  error  with  regard  to  the  tendency  of  the  pub¬ 
lication  reviewed — but  he  has  still  an  undoubted  right 
to  express  his  opinions,  whether  erroneous  or  true.  Every 
Editor — every  citizen — has  a  perfect  right  to  express 
his  opinions  upon  all  publications;  and  as  men  may  and 
do  differ  in  regard  to  the  merits,  and  character,  and 
tendency  of  publications,  it  is  not  requisite  for  them  to 
establish  the  truth  of  their  conclusions,  inferences,  or 
allegations,  if  only  directed  against  the  author  in  his 
character  as  Author. 

It  is  the  privilege  of  Editors  and  Reviewers,  to  use 
the  strongest  language,  the  severest  invective,  and  the 
most  poignant  satire  and  ridicule  against  an  author  when 
reviewing  his  Books.  The  safety  and  the  interest  of  the 
public,  require  that  there  should  be  no  restriction  upon 
the  Reviewer  so  long  as  he  does  not  abuse  his  privilege ; 
but  when  he  steps  beyond  the  record,  and  to  gratify  pri¬ 
vate  malice,  assails  the  character  of  the  individual  in¬ 
stead  of  confining  himself  to  the  author,  the  law  steps 
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in  and  protects  the  party  thus  assailed.  I  know  that  the 
consequences  of  such  unrestricted  privilege  to  the  Re¬ 
viewer,  may  in  some  instances  be  attended  with  injustice. 
A  young  and  promising  writer,  may  be  struck  to  the 
earth  by  a  well-aimed  shaft  of  ridicule,  on  the  very 
threshold  of  his  career;  but  this  is  a  very  trifling  evil 
when  compared  to  the  great  benefits  derived  by  the  public 
at  large  from  leaving  the  Press  untrammelled  so  long  as 
it  does  not  assail  the  private  characters  of  authors.  There 
need  be  no  apprehension  of  a  general  union  of  the  Press 
in  a  bad  cause;  and  I  shall  ever  countenance  the  great¬ 
est  latitude  in  Reviews  which  do  not  go  beyond  the 
author,  while  I  should  be  the  very  first  to  lay  the  hand 
of  the  Law  upon  the  Editor  or  Reviewer  who  travels 
beyond  his  privilege  to  assail  private  character.  He  who 
writes  down  trashy  and  injurious  publications,  and  pre¬ 
vents  the  sale  of  books  which  it  would  be  a  loss  of  time 
to  read,  does  the  public  good  service,  and  is  entitled  to 
the  thanks  of  society  instead  of  its  denunciations;  but 
let  him  beware  how  he  loses  sight  of  the  author 
and  his  works,  and  interferes  with  the  rights  of  the  in¬ 
dividual. 

In  many  countries,  Public  Licensers  are  appointed  to 
examine  into  the  character  of  Books,  previously  to  their 
being  sent  before  the  public.  We  have  no  such  Licensers 
in  the  United  States.  The  Press  is  relied  upon  to  exer¬ 
cise  a  wholesome  check  upon  vicious  and  trashy  publica¬ 
tions;  and  in  the  present  instance,  you  emphatically  be¬ 
come  the  Licensers.  Your  verdict  is  to  determine, 
whether  the  Review  of  Complainant’s  work  on  which  this 
Indictment  is  based,  is  within  the  rule  of  privilege;  and 
to  enable  you  to  arrive  at  a  correct  conclusion,  you  are 
to  enquire,  is  it  a  fair  and  impartial  review?  does  it 
set  forth  the  truth?  was  it  penned  without  malice?  and 
does  it  contain  within  itself  evidence,  that  the  'writer 
really  supposed  he  was  only  charactering  the  Books  as 
they  merited,  without  being  influenced  by  malice?  If  the 
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writer  has  gone  beyond  the  Book  reviewed,  to  assail  the 
author  in  his  private  character,  you  cannot,  of  course, 
hesitate  to  render  a  verdict  against  him;  because,  how¬ 
ever  important  to  protect  Editors  and  Reviewers  in  their 
rights,  you  must  not  forget  that  the  rights  of  authors  are 
equally  under  your  protection,  when  their  works  are  only 
reviewed  for  the  purpose  of  making  malicious  attacks 
upon  their  characters  as  individuals. 

On  reading  the  portion  of  the  publication  counted 
upon  in  the  indictment,  you  will  perceive  that  the  lan¬ 
guage  used  is  very  severe.  At  the  very  commencement, 
the  writer  speaks  of  his  feelings  on  reading  the  works  re¬ 
viewed  as  those  of  pity  and  contempt ;  but  he  very  clearly 
sets  forth,  that  this  pity  and  contempt  is  for  the  author 
and  founded  upon  the  work  before  Mm.  In  denouncing 
the  writer  as  he  does,  he  expressly  alleges  that  Foreign¬ 
ers  cannot  find  in  the  Book  itself,  evidence  of  its  slanders 
or  libels  upon  American  society ;  and  urges  therefore,  the 
greater  necessity  of  exposing  its  misrepresentations  and 
evil  tendency.  This  is  all  right  and  admissable.  He  pro¬ 
ceeds  to  say, — “We  may  and  do  know  him  as  a  base- 
minded  catiff  who  has  traduced  Ms  country  for  filthy 
lucre,  and  from  low  born  spleen;  but  time  only  can  render 
harmless  abroad,  the  envenomed  barb  of  the  slanderer, 
who  is  in  fact  a  traitor  to  National  pride  and  National 
character.” 

A  question  here  arises,  whether  we  used  at  the  com¬ 
mencement  of  this  sentence,  means,  “we  the  Editor”  or 
“we  the  American  People.”  If  the  former,  then,  malice 
may  be  inferred  from  this  passage,  if  it  is  supposed  the 
writer  intended  if  to  be  understood  that  he  was  speaking 
from  some  private  knowledge  other  than  derived  from 
the  Books  under  review.  If,  however,  he  meant  by  “we” 
the  American  People  in  contradistinction  to  Foreigners, 
or  if  he  spoke  only  of  what  might  be  gathered  from  the 
Books,  then  the  sentence  does  not  necessarily  imply 
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malice.  In  another  part  of  the  article,  though  not  counted 
upon  in  the  indictment,  the  Reviewer  says — “We  know 
Mr.  Cooper  well,  and  as  most  of  our  readers  have  not 
the  same  honor,  &c.,  &c.”  Here,  by  “we”  the  Editor  evi¬ 
dently  describes  himself.  This  may  enlighten  you  as  to 
his  intentions  in  the  paragraph  previously  quoted;  but 
the  whole  question  is  one  for  you  to  determine,  and  my 
opinion  whether  for  or  against  the  defendant,  should  have 
no  weight.  If  in  the  quotation  from  the  indictment,  “we 
may  and  do  know,”  means  that  J.  Watson  Webb,  knows 
of  his  personal  knowledge  other  than  from  the  Books, 
that  he  is  what  he  describes  him  to  be,  it  clearly  shows 
malice  and  establishes  the  Libel.  If,  however,  he  spoke  in 
reference  to  knowledge  acquired  from  the  Books,  or 
meant  by  “we”  the  American  People,  the  law  recognises 
the  right  of  the  Reviewer  to  indulge  in  the  severity  of 
language  here  used.  I  will  ever  be  the  last  to  punish 
Reviewers  for  exposing  and  destroying  the  sale  of  vicious 
or  vapid  publications,  and  the  first  to  inflict  punishment 
when  the  writer  assails  the  private  character  of  the 
author. 

The  Reviewer  has  an  undoubted  right  to  say,  “We 
will  not  indulge  in  giving  vent  to  all  the  feelings  of  dis¬ 
gust  and  contempt  which  these  works  have  excited.”  He 
also  says,  “We  ask  as  a  duty  incumbent  upon  Americans, 
that  they  may  be  universally  read  in  this  country  at  least ; 
and  then  will  there  ascend  to  Heaven  one  universal 
prayer,  that  the  viper  so  long  nursed  in  our  bosom,  may 
shortly  leave  our  shores  never  again  to  disgrace  with  his 
presence  a  land  to  which  he  has  proved  an  ingrate,  and  to 
which  he  has  been  any  thing  but  a  respectable,  useful  or 
even  harmless  citizen.” 

Now  there  is  no  doubt  but  all  this  is  aimed  at  Mr. 
Cooper  the  complainant,  and  the  indictment  so  charges. 
The  language  is  strong — very  strong ;  and  it  is  for  you  to 
determine  whether  it  comes  within  the  rules  I  have  defined 
— that  is,  whether  it  relates  solely  to  the  author,  or  travels 
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out  of  the  records  and  assails  the  man.  If  it  does  apply 
to  him  as  a  man,  then  beyond  all  doubt,  it  is  libellous.  I 
admit  the  correctness  of  the  law  as  laid  down  by  the  Coun¬ 
sel  for  Defendant,  that  whether  the  Review  be  fair  or 
unfair — if  it  be  not  personal  in  its  character,  and  if  it  be 
not  malicious  on  its  face,  it  comes  within  the  rule  of  priv¬ 
ileged  publications. 

The  Counsel  for  the  Defendant,  have  offered  to  prove 
that  the  Books  reviewed,  are  slanderous  upon  individuals. 
Whether  they  are  or  not,  has  no  bearing  on  the  cause.  If 
Mr.  Cooper  were  on  trial  they  would  be  material  and  le¬ 
gitimate.  The  Prosecution  has  endeavored  to  show  that 
the  Books  alleged  by  the  Defendant  to  be  slanderous  “on 
every  page”  are  not  so  in  fact.  This  is  not  material.  The 
expression,  although  in  a  strict  sense  literal,  is  in  fact 
hyperbolical — general— and  evidently  means  to  convey 
the  idea  that  such  is  the  general  scope  of  the  works. 

I  have  submitted  to  you  whether  the  Defendant  was,  or 
was  not  actuated  by  malice  in  his  Review.  This  is  a  ques¬ 
tion  which  remains  solely  with  you  to  determine.  The  De¬ 
fendant  insists  that  if  he  did  travel  out  of  the  record,  so 
long  as  he  confined  himself  to  strictures  upon  the  author, 
he  was  justified  in  so  doing,  and  under  the  Constitution 
has  a  right  to  give  the  truth  in  vindication.  In  order  to  do 
this  the  evidence  offered  by  the  defendant,  must  be  as 
broad  as  the  charge.  When  he  calls  an  author  “a  catiff” 
— “a  traitor  to  National  Pride” — it  is  not  sufficient  that 
he  proves  something  else.  The  publication  must  carry  on 
its  face  good  motives,  and  the  publication  of  the  truth 
always  infers  good  motives.  Is  the  Review  in  its  general 
character  true?  The  justification  here  set  up  is,  that  the 
Books  in  question  are  generally  false  delineations  of 
Americans  and  American  society.  Before  you  so  find,  be 
satisfied  that  such  is  the  general  character  of  the  publi¬ 
cations  read  to  you,  and  that  the  charge  is  justified  by 
tolerably  clear  evidence  that  they  are  of  the  character  at¬ 
tributed  to  them. 


Appendix  K 

Cooper  “bulletin”  on  the  “Fonda  campaign.” 

Text  from  Cooper.  Correspondence  of  James  Fenimor e-Cooper, 

vol.  ii,  pp.  458-60. 

Chapters  V,  VI. 

To  Paul  Fenimore  Cooper,  Geneva,  New  York 
Hall,  Cooperstown,  Nov.  21st,  1841 

My  dear  Boy, 

As  you  and  your  dear  sisters  will  feel  anxious  to  hear 
the  accounts  of  the  Fonda  campaign,  I  now  send  the 
“bulletin.” 

We  found  Mr.  Webb  at  Fonda,  but  no  Mr.  Weed.  All 
three  of  the  causes  were  called,  within  an  hour  after  the 
opening  of  the  Court.  An  attorney  appeared  for  Mr. 
Weed  to  say  that  his  counsel  would  certainly  arrive  in  the 
next  car,  that  Mr.  Weed’s  daughter  was  very  ill,  but  that 
he  promised  to  come  up  in  the  next  train,  etc.  Under  the 
circumstances,  I  consented  to  wait  till  next  day.  Next 
day  no  Weed,  and  no  Jordan.  Satisfied  that  all  this  de¬ 
lay  was  to  allow  the  friends  of  Weed  and  Webb  to  work 
out  of  doors,  and  being  distinctly  told  that  several  prom¬ 
inent  Whigs  were  active,  and  had  come  to  Fonda  with  no 
other  cause  than  to  help  their  editors,  we  insisted  on  going 
on.  We  took  an  inquest  against  Weed,  which  implies  that 
he  made  no  defense.  You  will  judge  of  the  jury,  when 
I  tell  you  that  three  Whigs  on  this  jury  insisted  on  find¬ 
ing  a  verdict  for  Mr.  Weed!  Of  course  such  a  verdict 
would  be  set  aside.  Five  were  for  $1200,  and  one  was  for 
$1500.  At  length  the  jury  sent  in  word  to  the  Judge  it 
could  not  agree.  We  sent  word  back  they  must,  and 
shortly  after  they  came  in  with  a  verdict  of  $400.  This 
was  about  half  what  it  ought  to  have  been,  but  was  pretty 
well  for  so  miserable  a  jury. 

On  Wednesday,  we  got  at  Mr.  Webb.  Our  jury  was 
bad  asi  well  could  be.  Nine  Whigs,  and  some  of  them  ex¬ 
tremely  ignorant  and  prejudiced.  It  was  told  us  there 
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was  but  one  man  on  it  at  all  capable  of  trying  such  a 
cause.  This  was  a  Mr.  Lansing,  and  a  relative  of  Mrs. 
Sutherland.  On  the  trial  we  had  the  best  of  it,  altogether. 
They  refused  to  let  me  speak,  and  it  all  fell  on  Dick.  Your 
cousin  spoke  for  eight  hours,  or  two  days,  and  annihilated 
the  other  side.  He  made  infinitely  the  best  argument. 
The  other  side  did  nothing.  The  moral  impression  was 
altogether  in  our  favor,  and  Dick  swept  away  a  mass  of 
rubbish,  in  so  clear  a  manner  that  we  shall  have  no  more 
of  it.  But  the  Whigs  were  too  much  drilled,  and  the  jury 
could  not  agree.  After  being  out  nine  hours,  the  Court 
discharged  them.  It  is  understood  that  seven  of  the 
Whigs  were  for  acquittal,  and  the  other  five  for  guilty; 
that  four  of  these  five,  after  being  from  eight  in  the  morn¬ 
ing  to  ten  at  night  without  food,  yielded  to  the  seven,  on 
the  ground  that  if  there  were  doubts,  the  defendant  ought 
to  be  acquitted — a  false  plea,  you  will  understand,  as 
these  doubts  would  have  been  their  own — but  that  Mr. 
Lansing  told  the  Court  they  never  could  agree.  It  is  said, 
he  never  would  consent  that  a  man  should  be  acquitted  in 
so  clear  a  case.  Of  course,  this  case  will  be  tried  over 
again  in  the  Spring. 

Before  the  jury  was  discharged  in  the  cause  just 
mentioned,  Mr.  Webb  sent  us  a  proposition  to  retract 
the  charges  of  the  second  libel,  for  which  he  was  in¬ 
dicted.  After  several  hours  of  consultation,  he  made  his 
retraction,  which  is  to  be  published  in  his  paper,  and 
that  affair  was  settled. 

Then  we  got  our  verdict  of  $400  against  Weed;  one 
retraction  from  Mr.  Webb,  and  in  one  case  the  jury  did 
not  agree.  I  make  no  doubt  that  the  alleged  ground  of 
the  disagreement  was  the  principle  of  a  privileged  dom- 
munication,  which  Judge  Sutherland  will  explain  to  you, 
and  that  the  real  ground  was  outdoor  corruption. 

I  have  been  really  delighted  with  Dick’s  success.  His 
manner  was  as  good  as  his  matter,  and  there  was  but 
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one  opinion  about  the  last.  He  dissected  Mr.  Webb’s 
article,  clause  by  clause,  exposed  its  contradictions  and 
falsehoods,  in  a  most  unanswerable  manner.  Mr.  Jor¬ 
dan  made  a  poor  speech,  Mr.  Spencer  a  tolerable  good 
one. 

*  *  #  * 

Yours  very  affectionately 

J.  Fenimore  Cooper 


Appendix  L 

Webb’s  version  of  both  Webb  and  Weed  cases. 

Text  from  Morning  Courier  and  New  York  Enquirer,  November 

20,  1841. 

From  the  files  of  the  New  York  Public  Library. 

Chapters  V,  VI. 

Circuit  Court  In  Montgomery  County 

Fonda,  Montgomery  County, 
Wednesday,  A.  M. 

The  two  indictments  of  “the  People”  vs.  Webb,  stood 
first  on  the  calendar;  and  on  the  organization  of  the 
court  were  called  up,  my  counsel  Ambrose  L.  Jordan, 
Esq.  not  having  arrived,  these  causes  were  set  down  for 
today.  I  need  not  apprize  the  readers  of  the  Courier  and 
Enquirer,  that  the  indictments  grew  out  of  my  review 
of  “Home  as  Found,”  by  “the  amiable  and  handsome  Mr. 
Effingham” ;  and  that  although  a  Grand  Jury  of  the 
County  of  Otsego  were  persuaded  under  a  mistaken  idea 
of  duty,  to  grant  the  indictments,  such  is  the  character 
and  standing  of  Mr.  Effingham  alias  J.  Fennimore  Coo¬ 
per,  in  the  town  and  county  of  his  nativity,  that  he  ap¬ 
plied  to  have  the  venue  changed,  on  an  affidavit  that  the 
People  of  Otsego  were  so  much  opposed  to  Mr.  J.  Fenni¬ 
more  Cooper,  that  a  fair  trial  could  not  be  had  in  that 
county !  Or  in  other  words,  this  being  a  case  of  the  Peo¬ 
ple  vs.  Webb,  the  handsome  and  amiable  Mr.  Effingham 
made  oath,  that  the  People  of  Otsego  were  so  much  preju¬ 
diced  against  themselves,  that  they,  the  People  of  Otsego, 
could  not  be  fairly  tried  by  the  People  of  Otsego,  and 
therefore  asked  the  Supreme  Court  to  save  the  People 
of  Otsego  from  themselves,  and  turn  them  over  to  the 
superior  justice  of  the  People  of  Montgomery  county! 

This  strange  application,  to  the  astonishment  of  every 
member  of  the  bar  in  the  State,  was  granted  by  the  Su¬ 
preme  Court;  and  in  consequence,  I  find  myself  here  for 
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trial,  under  a  decision,  which,  however  honestly  made, 
is  looked  upon  by  the  members  of  the  legal  profession 
and  the  intelligent  men  of  all  parties,  as  the  grossest 
violation  of  the  rights  of  a  citizen  ever  perpetrated  in 
our  State.  The  whole  history  of  criminal  jurisprudence 
in  England  and  the  United  States,  does  not  contain  a 
precedent  for  such  a  decision.  It  has  ever  been  deemed  a 
fundamental  principal  [sic]  of  English  law,  that  the 
Crown  may  not  procure  the  indictment  of  an  obnoxious 
person  in  one  county,  and  remove  it  to  another  for  trial. 
It  is  the  right  of  the  indicted  party  to  be  tried  by  the 
people  of  the  county  where  the  indictment  is  found.  The 
very  safety  of  the  citizens  depends  upon  this  right  being 
protected ;  and  it  is  idle  to  talk  of  liberty  when  it  is  vio¬ 
lated.  Our  fathers  felt  this;  and  accordingly,  we  find  a 
grave  protest  against  the  violation  of  this  right,  prom¬ 
inently  set  forth  in  our  Declaration  of  Independence. 
When  England  denied  to  the  colonies  this  sacred  right  of 
their  fellow  subjects  at  home,  our  fathers  protested  and 
remonstrated  against  her  tyranny;  and  when  remon¬ 
strances  and  protests  were  in  vain,  freely  poured  out  their 
blood  in  the  preservation  of  this  and  other  equally  sacred 
rights,  without  which  Liberty  is  but  a  name.  And  yet 
in  1841,  we  find  the  Supreme  Court  of  the  State  of  New 
York  deliberately  depriving  a  citizen  of  a  right,  the  de¬ 
nial  of  which  to  our  fathers,  lost  to  England  her  North 
American  colonies.  I  do  not  impugn  the  motives  of  the 
Court;  but  that  they  have  been  guilty  of  great  injustice 
to  an  individual,  and  established  a  precedent  dangerous 
to  the  liberty  of  the  citizen,  cannot  be  denied  by  any  man 
of  ordinary  intelligence. 

But  to  return  to  the  proceedings  of  the  Court. — Next 
on  the  calender,  stood  the  case  of  Cooper  vs.  Weed.  The 
Court  was  informed  that  in  consequence  of  the  dangerous 
illness  of  his  daughter,  Mr.  Weed  had  not  been  able  to 
leave  home,  but  if  possible,  would  be  here  on  Tuesday 
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(yesterday).  Mr.  Cooper  claimed  a  verdict  by  default, 
but  agreed  to  the  cause  being  put  off  until  the  arrival  of 
the  cars  on  Tuesday  morning,  on  condition  that  if  Mr. 
Weed  did  not  then  make  his  appearance,  a  default  should 
be  returned.  On  the  arrival  of  the  cars  and  Mr.  Weed  not 
appearing,  a  motion  was  made  by  Cooper’s  counsel  for  a 
default.  Mr.  Weed’s  counsel  was  not  here ;  but  Mr.  Sacxa, 
a  promising  young  member  of  the  bar  of  this  county, 
stated  to  the  court,  that  a  special  express  had  been  sent 
to  Mr.  Weed  on  Monday  night  with  the  intelligence  that 
a  default  would  be  entered  against  him  if  he  should  not 
appear  on  Tuesday;  that  in  consequence,  Mr.  Weed  went 
to  the  Rail  Road  House  with  his  baggage  and  took  his 
place  in  the  cars,  when  just  before  their  departure  a  mes¬ 
senger  reached  him  from  his  house  apprising  him  that 
his  daughter  was  probably  dying.  He  was,  therefore, 
compelled  to  return,  but  wrote  a  brief  note  saying  that 
he  would  try  and  get  off  the  moment  that  his  daughter 
was  deemed  out  of  immediate  danger.  Mr.  Sacia  then 
appealed  to  the  magnanimity  of  Mr.  Cooper— to  his  hu¬ 
manity— to  his  feelings  as  a  parent,  not  to  avail  himself 
of  the  mere  technical  advantage  he  had  obtained  by  the 
agreement  that  he  should  have  a  default  if  Mr.  Weed  did 
not  appear  at  the  hour  named.  But  he  might  as  well  have 
appealed  to  the  winds.  Mr.  Cooper  replied  personally- 
abused  Mr.  Weed— and  stood  upon  his  rights—  and  re¬ 
fused  to  waive  the  advantage  he  had  accidentally  ob¬ 
tained.  He  held  the  Court  to  the  agreement  and  its  de¬ 
cision;  and  amid  a  universal  feeling  of  indignation  and 
contempt,  the  jury  were  impannelled  to  assess  the  dam¬ 
ages.  Of  course,  there  was  no  defence.  The  Court 
charged  in  favor  of  Mr.  Cooper,  and  indirectly  called  for 
exemplary  damages.  The  Jury  retired  and  at  11  o’clock 
at  night  had  not  agreed !  This  morning  at  the  opening  of 
the  court,  they  rendered  a  verdict  for  Cooper,  alias  the 
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handsome  and  amiable  Mr.  Effingham,  appraising  his 
damages  at  $400. 

This  is  a  most  unsatisfactory  result  for  Mr.  Cooper. 
He  confidently  expected  a  very  heavy  verdict;  and  as  he 
now  understands  that  several  of  the  Jury  were  in  favor  of 
giving  him  six  cents,  he  looks  upon  the  result  as  a  defeat! 
It  is  certainly  very  ominous  of  what  his  fate  will  be  on  my 
indictments.  If  he  does  not  get  a  verdict  he  will  be  dis¬ 
graced  even  in  his  own  estimation. 

Yours  &c.  J.  W.  W. 


Appendix  M 

Cooper’s  letter  on  Weed  and  Greeley  cases. 

Text  from  the  New  York  Tribune,  November  30,  1841. 

From  the  files  of  the  Wisconsin  Historical  Society. 

Chapters  VI,  VII. 

From  the  Albany  Argus 

“The  New- York  Tribune  and  Albany  Evening  Journal, 
having  both  published  false  statements  concerning  the 
proceedings  connected  with  the  inquest  taken  in  my  suit 
against  Thurlow  Weed  at  the  late  Montgomery  Circuit, 
I  ask  room  for  the  following  statement  of  facts. 

“The  cause  was  first  noticed  for  trial  in  May  last.  Mr. 
Weed  then  appeared  without  counsel,  and  asked  for  delay 
on  the  plea  that  he  had  forgotten  that  the  cause  had  been 
noticed!  The  judge  granted  a  delay  of  six  months  on  this 
plea,  saying  at  the  time  that  the  application  was  exceed¬ 
ingly  feeble. 

“At  the  late  Circuit  we  appeared  the  first  day,  and  Mr. 
Weed  did  not.  The  Evening  Journal  says,  ‘Cooper’s 
cause  against  us  stood  nearly  at  the  foot  of  the  calendar, 
and  would  not  have  been  reached  in  the  ordinary  course 
of  business,  until  the  last  of  the  week.’  It  was  number 
thirteen  in  a  calendar  of  forty,  and  was  reached  the  first 
day.  The  allegation  of  The  Tribune,  that,  ‘Cooper  moved 
for  judgment  by  default’  is  utterly  untrue.  When  the  case 
was  called,  we  merely  said  we  were  ready,  and  when  the 
statement  was  made  that  Mr.  Weed  was  detained  by  the 
indisposition  of  a  child,  the  Court  distinctly  refused  to 
grant  a  delay  on  such  a  plea,  presented  in  such  a  manner. 
My  counsel  were  opposed  to  the  delay,  believing  the  whole 
to  be  a  trick.  An  appeal  was  then  made  personally  to  my¬ 
self,  and  I  consented  to  a  delay  until  the  cars  should  arrive 
on  the  following  day,  in  direct  opposition  to  the  advice 
of  my  counsel,  openly  expressed  in  court,  and  at  a  moment 
when  the  judge  said  that  this  delay  entirely  rested  with 
myself.  It  was  clearly  expressed  by  me  at  the  time  of 
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granting  this  delay,  and  as  clearly  assented  to  by  Mr. 
Sacia  in  behalf  of  Mr.  Weed,  that  I  was  to  take  my  in¬ 
quest  the  next  day,  unless  someone  should  appear  to  de¬ 
fend  the  suit.  Mr.  Sacia  had  openly  stated  on  the  au¬ 
thority  of  Mr.  Weed,  and  as  coming  from  Mr.  Weed,  that 
Mr.  Hill,  a  lawyer  of  merit,  was  to  appear  for  the  defend¬ 
ant;  but,  at  the  time  when  this  statement  was  made,  a 
person  of  respectability  informed  me  that  he  was  confi¬ 
dent  that  Mr.  Hill  had  no  such  intention.  The  cause  lay 
over  for  twenty-four  hours. 

“The  next  day  two  trains  arrived  from  Albany,  with 
intervals  of  two  or  three  hours,  before  the  cause  was 
moved  by  us.  Neither  Mr.  Weed,  nor  Mr.  Hill  had  ar¬ 
rived.  I  may  say  here  that  the  latter  did  not  attend  the 
Circuit  at  all. — Mr.  Sacia  asked  for  farther  delay;  the 
Court  answered,  it  would  grant  no  delay  without  the  con¬ 
sent  of  parties.  I  then  stated,  I  left  the  matter  with  the 
Court,  and  that  I  had  no  faith  in  the  excuses.  The  re¬ 
sult  was  an  inquest  and  a  verdict  of  $400. 

“It  remains  only  to  say  that  Mr.  Weed  had  pleaded 
the  general  issue,  without  notice.  Of  course  he  could 
not  justify.  We  held  his  full  admission  of  publication, 
&c.,  and  of  course  he  was  totally  without  defence.  These 
facts  were  stated  by  the  Judge  to  the  Jury  as  reasons 
why  the  defendant’s  rights  could  not  materially  suffer 
by  taking  the  inquest.  The  attorneys  on  record  for  Mr. 
Weed  are  Messrs.  Parmalee  and  Loveridge,  of  the  city 
of  Albany.  Neither  of  these  gentlemen  has  ever  ap¬ 
peared  in  this  case  at  Fonda,  nor  was  any  affidavit,  but 
one  founded  on  hearsay,  offered. 

“I  have  directed  legal  proceedings  to  be  commenced 
against  the  Editors,  Publishers,  &c.  of  The  Tribune  and 
Evening  Journal. 

Yours  respectfully, 

J.  Fenimore  Cooper” 


Appendix  N 

Conclusion  of  W.  H.  Seward’s  argument  before  the  Supreme  Court 
of  New  York  in  the  case  of  Cooper  vs.  Greeley  and  McElrath. 
Text  from  Denio’s  Reports,  Vol.  i,  p.  347. 

Chapters  VI,  VII,  VIII. 

Governor  Seward’s  Argument  Before  the  Supreme  Court 
of  New  York  in  the  Greeley  Case 
I  will  not  detain  the  court  with  further  reply  to  the 
criticism  of  the  pleas.  They  will  be  found  fully  an¬ 
swered  in  the  points  submitted  to  the  court. 

In  conclusion,  I  have  shown,  in  the  first  place,  that 
certain  departures  as  to  the  law  of  pleading,  which  took 
place  long  ago  in  this  court,  before  any  of  its  members 
had  seats  on  the  bench,  have  rendered  the  defense  in 
actions  of  libel  complicated,  dangerous,  and  difficult. 
Secondly,  that  obiter  dicta  which  have  fallen  from  the 
bench  have  extended  still  wider  the  broad  and  dangerous 
definitions  of  libel  which  in  an  unfortunate  age  were 
adopted  in  England,  and  have  rendered  it  next  to  im¬ 
possible  to  justify  any  libel,  however  true. 

The  conductors  of  the  press  have  legitimate  functions 
to  perform,  and  if  they  perform  them  honestly,  fairly, 
and  faithfully,  they  ought  to  be  upheld,  favored,  and 
protected,  rather  than  discouraged,  embarrassed,  and 
oppressed. 

Under  such  circumstances,  it  is  neither  wise,  nor 
will  it  be  successful,  to  enforce  on  an  honest,  enlightened, 
and  patriotic  journal  the  rules  of  libel  established  in  the 
worst  times  of  England, — that  if  a  publication  reflect 
upon  any  man  or  magistrate,  it  shall  be  presumed  with¬ 
out  proof  and  against  all  rational  presumption  of  can¬ 
dor  and  fairness  that  the  error  was  intentional,  mal¬ 
icious,  and  malignant,  and  that  vindictive  damages  shall 
be  awarded  where  an  honest  but  unsuccessful  effort  to 
justify  is  made.  Far  wiser  and  better  would  it  be  to 
open  the  doors  wider  in  defense  in  such  cases,  and  to 
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restore  the  ancient  English  law  which  distinguished 
harmless  invective,  or  that  temperate  and  discreet  cen¬ 
sure  or  ridicule  which  promoted  public  morals,  from 
vicious  and  licentious  defamation.  If  this  course  is 
not  taken,  but  we  shall  adhere  to  the  dictum  that  any 
censorious  or  ridiculous  writings  shall  be  deemed  mal¬ 
icious,  and  therefore  libellous,  the  law  cannot  be  exe¬ 
cuted,  because  not  sustained  by  a  sound  public  opinion. 

The  action  of  libel  will  more  and  more  be  relinquished 
by  good  men,  for  whom  it  was  designed,  and  be  left  to  fall 
more  completely  into  the  hands  of  litigious  and  corrupt 
men  as  an  engine  of  extortion  and  oppression.  The 
judgments  of  a  court  will  be  but  brutum  fulmen  if  they 
be  not  sustained  by  the  candid  judgment  of  society,  and 
will  have  no  power  to  arrest  the  evil  licentiousness.  What¬ 
ever  may  be  the  course  of  courts  of  justice,  the  press  will 
go  on  to  perform  its  high  and  imperative  duties,  sus¬ 
tained  by  the  free  people,  whose  liberties  it  maintains 
and  defends.  To  fetter  it  with  the  star  chamber  re¬ 
scripts  of  libel  will  be  an  effort  as  vain  as  would  be  the 
attempt  to  graduate  and  control  by  the  ancient  laws  of 
the  highway  the  velocity  of  the  newly-discovered  all- 
revolutionizing  magnetic  telegraph. 
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Albany,  New  York 
Albany  Argus 

1841,  December  4,  25 

1845,  May  20  (Library  of  Yale  University) 

1845,  May  21  From  Hudson’s  Journalism  in  the 

United  States  from  1690  to  1872 
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Evening  Journal  (daily)  and  Weekly  Journal 


1837,  August  12 

(American  Antiquarian  Society) 

August  18 

Quoting  from  the  Chenango  Tele¬ 
graph 

(American  Antiquarian  Society) 
Quoting  from  the  Otsego  Republi¬ 

August  23 

can 

Quoting  from  the  Otsego  Repub¬ 
lican 

1838,  November  2,  24  (daily  and  weekly) 


1838,  December  25 

Quoting  from  the  New  York  Gaz¬ 
ette 

Quoting  from  the  Chenango  Tele¬ 
graph 

1839,  May  23 

Quoting  from  the  Otsego  Repub¬ 
lican 

May  30 

Quoting  from  the  Poughkeepsie 
Journal 

June  8 

Quoting  from  the  Poughkeepsie 
Eagle 

June  24 

Quoting  from  the  Otsego  Repub¬ 
lican 

June  27 

Quoting  from  the  New  York  Gaz¬ 
ette 

July  3 

Quoting  from  the  Otsego  Repub¬ 
lican 

August  2 

Quoting  from  the  New  York  Gaz¬ 
ette 

August  2 

Quoting  from  the  Commercial  Ad¬ 
vertiser 

September  14 

1840,  May  25,  30 

1841,  November  22 

1842,  December  14 
1845,  May  20 

Cooperstown,  New  York 
Freeman’s  Journal 

18)37,  July  31 

August  21,  28 
1842,  September  19 

(New  York  State  Library) 
(American  Antiquarian  Society) 
(Library  of  Yale  University) 
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New  York  City 
Evening  Post 

1838,  November  22 
1841,  March  20 
Morning  Courier  and  New 

1838,  November  22 

1839,  February  21 
May  24 
September  13 

1841,  March  9 

April  13,  14 
November  20,  23 
1843,  June  12 

November  25,  27 
New  World 


(New  York 
(New  York 
York  Enquirer 
(New  York 
(New  York 
(New  York 
(Library 
(New  York 
(New  York 
(New  York 
(New  York 
(New  York 


Public  Library) 
Public  Library) 

Public  Library) 
Public  Library) 
Public  Library) 
of  Congress) 
Public  Library) 
Public  Library) 
Public  Library) 
Public  Library) 
Public  Library) 


1840,  May  16,  30 
June  27 
August  29 
September  5,  26 
October  3 

1841,  March  13,  20,  27 
April  17 
September  25 
November  27 

New  York  Commercial  Advertiser 

1842,  June  18  (New  York  Public  Library) 

New-Yorker 

1838,  November  24 
December  1 

1839,  January  5 
February  23 

1840,  May  16 
New  York  Tribune 

1841,  November  20,  23,  29,  30 

1842,  December  12,  13,  15,  17,  24,  31 

1843,  January  14 
February  25 

April  22  Quoting  from  the  Tompkins  Vol¬ 

unteer 

September  2  Quoting  from  the  Commercial  Ad¬ 
vertiser 
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Albany  ( Weekly )  Argus  and  Rough  Hewer,  supported  Cooper,  19;  printed 
Cooper  letter,  114,  129;  quoted  on  Webb,  Weed,  and  Greeley  versions 
of  Weed  trial,  114,  App.  M;  quoted  on  Cooper’s  suing  Weed  five  times, 
114;  published  first  news  of  Greeley  suit,  132. 

Albany  Journal  ( Evening  and  Weekly),  see  Weed,  Thurlow. 

Arnold,  Isaac,  177. 

Baliston  Spa,  N.  Y.,  county  town  of  Saratoga  county,  83 ;  Greeley  trial  held 
at,  13S. 

Barber,  Andrew  M.,  editor  of  Otsego  Republican,  Cooperstown,  cited  by 
Bryant,  28;  Greeley  quoted  on,  36;  asked  by  Pellet  to  explain  contro¬ 
versy,  43 ;  case  carried  to  Supreme  Court,  43 ;  republished  and  com¬ 
mented  on  article  from  Chenango  Telegraph,  46;  quoted,  46-48;  sued 
by  Cooper,  48;  quoted  on  retraction,  48;  tried  before  Judge  Willard, 
48 ;  Cooper  given  verdict  against,  49 ;  denied  new  trial,  49 ;  case  sum¬ 
marized  by  Judge  Bronson,  49;  Cooper  judgment  collected  by  sheriff 
from,  SO;  addressed  open  letter  to  Cooper,  SO,  App.  C;  Cooper’s  reply 
to  quoted,  App.  D;  Cooper  quoted  on,  SI;  Stone  suggested  “Effingham 
Libel  Bund”  to  aid,  52 ;  Cooper’s  reply  to  overture  for  settlement,  App. 
D;  Webb  quoted  on  Cooper  vs.  Barber,  App.  E;  Stone  alluded  to,  56; 
mentioned  in  Cooper’s  declaration  against  Stone,  S7 ;  Benjamin  quoted 
on,  66;  Weed  quoted  on,  10S  if. 

Benjamin,  Park,  editor  of  Evening  Signal  and  New  World  (weekly),  40; 
sued  by  Cooper,  S9-68;  quoted  on  suit  and  offending  article,  59;  quoted 
on  Cooper  as  “victim  of  party,”  60;  “Once  More  Unto  the  Breach” 
quoted,  61-62;  excerpts  quoted  from  exhaustive  reviews  of  Home  As 
Found,  62-6S;  quoted  on  Cooper’s  failure  to  indict,  6S ;  quoted 
on  sending  review  to  Webb  jurors,  65;  published  open  letter,  “To  the 
Famous  Litigant,”  65-66,  App.  H;  quoted  on  Cooper’s  reply  to  Barber, 
66;  quoted  on  Cooper’s  “Roman  firmness,”  66;  quoted  on  verdict 
against,  67 ;  quoted  on  intent  to  “arrest  a  libel”  by  Webb,  68 ;  quoted 
on  Home  As  Found,  77-79;  story  of  Webb  hearing  summarized  from, 
85-88;  quoted  on  indictments,  91;  quoted  on  court  reading  Home  As 
Found,  93;  quoted  on  Weed  case,  119. 

Bibliography,  259-262. 

Birdsall,  Ralph,  33,  169. 

Bronson,  Judge  Greene  C.,  summary  of  Cooper  vs.  Barber,  49,  123. 

Bryant,  William  Cullen,  editor  of  New  York  Evening  Post  and  author  of 
Discourse  on  the  Life,  Genius,  and  Writings  of  J.  Fenimore  Cooper, 
6;  quoted  on  Cooper’s  public  life,  19-30;  quoted  on  Cooper’s  sensi¬ 
tiveness,  171;  cited  by  Benjamin  and  Greeley,  162-163. 
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Buffalo  Commercial  Advertiser,  118  ff see  also  Weed,  Thurlow. 

Cady,  Daniel,  122,  123. 

Chenango  Telegraph,  Norwich,  N.  Y.,  see  Pellet,  Elius. 

Child,  Richard  Washburn,  176. 

Chronology  of  Cooper  suits  for  libel,  14-18;  important  factor,  36,  43,  172. 

Clymer,  W.  B.  Shubrick,  biographer  of  Cooper,  7 ;  quoted  Cooper  on 
“Point  War,”  34,  and  on  public  meeting,  41 ;  quoted  on  outcome  Webb 
trials,  97. 

Commercial  Advertiser,  New  York,  see  Stone,  William  Leete;  see  also 
Spectator. 

Controversies  of  Cooper,  see  Expenses  or  Finances,  S,  21,  23;  also  Naval 
History,  S,  28,  54  ff.;  also  Three  Mile  Point,  5,  30,  31-38,  41,  52-130, 
App.  A — E,  inc. 

Cooper,  James  F.,  33,  84-85,  App.  A,  App.  I. 

Cooper,  James  Fenimore,  see  also  Fenimore-Cooper,  James;  dearth  of 
biographical  material  on,  5;  enjoined  family  not  to  authorize  his  biog¬ 
raphy  on  account  of  libel  suits,  5 ;  correspondence  of,  published  by  his 
grandson,  5 ;  Bryant’s  discourse  on  his  public  life  and  character,  6, 
quoted  at  length,  19  ff.;  involved  in  controversy  in  France,  5,  21, 
23  ff. ;  Correspondence  of  furnished  his  version  of  libel  suits,  7 ;  fought 
press  battle  single-handed,  19;  published  Letter  to  His  Countrymen 
(see  separate  entry),  21,  25;  published  Home  As  Found  (see  sepa¬ 
rate  entry)  with  chapters  on  Three  Mile  Point  controversy,  21,  25; 
threatened  and  resorted  to  courts  for  protection,  27,  30;  forbade  tres¬ 
passing  on  Three  Mile  Point,  31;  published  letter  and  resolutions  passed 
against  him,  34,  App.  A;  quoted  on  “Point  War,”  34;  acts  as  own 
attorney,  28,  61,  145,  178-181;  extended  litigation  with  newspapers 
of  New  York  State,  39;  quoted  on  “barking  curs,”  39;  published 
Chronicles  of  Cooperstown,  40;  sued  Pellet  and  won  verdict,  39  ff., 
App.  B ;  sued  Barber  for  republishing  Pellet’s  libel  and  won  verdict, 
39  ff.,  45  ff. ;  quoted  in  reply  to  Barber’s  open  letter,  App.  D ;  quoted 
on  Barber,  51;  sued  editor  of  Oneida  Whig,  39,  45;  offended  by  Stone’s 
suggesting  an  Effingham  Libel  Fund,  52  ff. ;  denied  attempt  to  indict 
Barber,  App.  D;  sued  Stone  on  Duer’s  reviews  of  Naval  History,  54  ff. ; 
quoted  on  declaration  of  damages  against  Stone,  56  ff.,  won  judgment 
on  demurrer  in  Stone  case,  55;  submitted  case  to  arbitration,  55  ff.; 
won  verdict  from  Stone,  57,  App.  G;  sued  Stone  for  comment  on  paying 
award,  56  ff. ;  sought  to  collect  from  Stone’s  widow,  58;  lost  first 
civil  suit  on  reversal,  48  ff. ;  sued  Benjamin,  59  ff.;  quoted  on  Stone 
and  Benjamin  demurrers,  61 ;  argued  and  won  judgment  in  Benja¬ 
min  case,  61 ;  was  addressed  in  letter,  “To  the  Famous  Litigant,”  App. 
H ;  quoted  on  Benjamin  verdict,  67 ;  procured  indictment  of  Webb  for 
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criminal  libel  on  Cooper,  69  ff. ;  quoted  in  reply  to  Webb,  79  ff.;  pro¬ 
cured  second  indictment  of  Webb,  82 ;  birthplace  of,  84 ;  applied  suc¬ 
cessfully  for  change  of  venue  in  Webb  case,  86  ff.;  quoted  on  Webb 
hearing,  87  ff.,  89;  quoted  on  second  postponement  of  Webb  trial,  89; 
accepted  Webb’s  retraction  on  second  indictment,  95  ff. ;  quoted  on 
“indictments  as  best  cures,”  90;  quoted  on  first  Webb  trial,  App.  K; 
quoted  on  demand  for  retraction  from  Weed,  107-108;  sued  Weed, 
104  ff. ;  won  from  Weed  on  inquest,  109  ff. ;  quoted  on  Weed  inquest, 
App.  K;  accepted  Weed’s  challenge  to  sue  again,  111-113;  quoted  on 
Weed  trial,  App.  M;  sued  both  Weed  and  Greeley  on  trial  report, 
111  ff. ;  quoted  on  suing  Weed  five  times  in  one  month,  114;  won 
other  suits  from  Weed,  115  ff.;  quoted  on  Weed  verdicts,  115,  117; 
quoted  in  praise  of  Two  Admirals,  117;  accepted  general  retraction 
from  Weed,  122;  quoted  on  Weed  retraction,  123  ff. ;  reaction  to  Weed’s 
“remarks,”  129  S.;  sent  refutation  of  Weed,  Webb,  and  Greeley  to 
Albany  Argus,  114,  App.  M;  quoted  on  “Fonda  campaign,”  App.  K; 
quoted  on  Greeley  case,  134,  161 ;  addressed  Court  in  Greeley  case,  145 
ff. ;  won  verdict,  154;  sued  Greeley  again,  156  ff.,  166  ff. ;  rejected 
Greeley’s  overtures  for  settlement,  165;  quoted  on  damages  in  second 
Greeley  case,  166  ff. ;  litigation  established  principles  now  governing 
literary  criticism,  169,  172;  Cooper  cases  affected  interpretation  of 
New  York  libel  law,  169;  criticized  for  resort  to  law,  169  ff. ;  Bryant 
quoted  on  novelist’s  attitude  toward  published  works,  172;  generally 
believed  to  have  included  private  affairs  in  works,  172;  criticism  not 
issue  in  earlier  suits,  172;  Cooper  vs.  Stone  furnished  new  law,  174  ff.; 
Arnold  quoted  on  his  mastery  of  libel  law,  177;  quoted  on  libel  law, 
178-180;  participation  in  courtroom,  180;  Bryant  quoted  on  success 
in  litigation,  181 ;  not  uniformly  successful,  181 ;  shared  in  criticism, 
181;  quoted  on  Gridley  decision,  185;  quoted  on  attempted  legislation, 
193;  his  success  a  boomerang,  199;  suits  responsible  for  legislative  en¬ 
actment,  200. 

Cooper,  James  Fenimore,  see  Correspondence  of  James  Fenimore-Cooper. 

Cooper,  James  Fenimore,  Letters  (exclusive  of  Correspondence)  to  News¬ 
papers;  Evening  Post,  New  York,  50,  App.  D;  Albany  Argus,  114, 
129  ff.,  App.  M;  Freeman’s  Journal,  Cooperstown,  34,  App.  A;  sub¬ 
mitted  to  Journal  of  Commerce,  New  York,  177-180. 

Cooper,  James  Fenimore,  Writings  of:  Afloat  and  Ashore,  28;  The  Ameri¬ 
can  Democrat,  20,  25;  The  Bravo,  20,  24;  Chronicles  of  Cooperstown, 
40,  41;  Gleanings  in  Europe,  92,  113;  The  Headsman  of  Berne,  20, 
24;  The  Heidenmauer,  20,  24;  History  of  the  Navy  of  the  United  States, 
see  Naval  History;  Home  As  Found,  see  separate  entry;  Homeward 
Bound,  20,  21,  25,  34,  61,  62,  69,  72,  85,  92,  198;  Jack  Tier,  28;  The 
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Last  of  the  Mohicans,  20;  A  Letter  to  His  Countrymen  by  J.  Feni- 
more  Cooper,  see  separate  entry;  Mercedes  of  Castile,  28;  Miles  Walling¬ 
ford,  28;  The  Monikins,  20,  25,  104,  106,  113,  116,  170;  Naval  History, 
5,  26,  28,  54,  59,  68,  164,  174,  175,  184,  185;  Notions  of  the  Ameri¬ 
cans,  Picked  up  by  a  Travelling  Bachelor,  20,  21,  23;  The  Pathfinder,  28; 
The  Pilot,  20;  The  Pioneers,  20,  72,  79,  109;  The  Spy,  20;  The  Two 
Admirals,  28,  116-117;  Wing-and-Wing,  28;  Wyandotte,  28. 

Cooper,  James  Fenimore,  Mr.,  grandson  of  novelist  and  editor  of  Corres¬ 
pondence  of  James  Fenimore-Cooper,  5,  7 ;  quoted,  5,  55. 

Cooper,  Paul,  son  of  novelist,  86-88,  116,  App.  K. 

Cooper,  Richard  F.,  nephew  of  novelist  and  attorney  for  plaintiff,  57,  92, 
137,  138,  155  ff.,  165  ff.,  180. 

Cooper,  Susan  Augusta,  daughter  of  novelist,  destroyed  family  papers,  5. 

Cooper,  Judge  William,  father  of  novelist  and  founder  of  Cooperstown, 
31,  41;  clause  of  will  disposing  of  Three  Mile  Point,  32,  App.  A; 
mentioned  in  “Resolutions,”  App.  A;  patron  of  Cooperstown  Fed¬ 
eralist,  41. 

“Cooperage,”  130-168;  term  used  by  Greeley,  135;  contributions  solicited 
for,  163. 

Cooperstown,  N.  Y.,  founded  by  Judge  William  Cooper,  31;  Birdsall’s 
Story  of  Cooperstown  quoted  from,  32-33,  169;  controversy  with  vil¬ 
lagers  of  included  in  novel  Home  As  Found,  34;  Webb,  Weed,  Stone 
once  residents  of,  37;  county  town  of  Otsego  county,  40;  Chronicles 
of  Cooperstown  quoted  on  newspapers,  40-41;  Cooperstown  Federalist, 
Freeman’s  Journal,  (Democratic),  Otsego  Republican  (Whig),  all  news¬ 
papers  of,  40-41 ;  character  of  certain  villagers  disputed,  41 ;  Webb 
cited  insults  to  residents  of,  84,  App.  I;  mentioned  by  Greeley,  138. 

Cornell,  William,  biographer  of  Greeley,  167. 

Correspondence  of  James  Fenimore-Cooper,  edited  and  published  by  grand¬ 
son  of  same  name,  5 ;  set  forth  version  of  Three  Mile  Point  contro¬ 
versy  accepted  by  family,  41 ;  quoted  on  Naval  History  controversy, 
55;  see  Fenimore-Cooper;  see  also  Cooper,  Letters  of. 

Courier  and  Enquirer,  see  Webb,  James  Watson. 

Cowen,  Judge  Esek,  quoted  on  privilege  in  Cooper  vs.  Stone,  55,  173,  174; 
text  of  opinion,  App.  F. 

Dayton,  Judge  - ,  quoted,  181. 

Denio,  Hiram,  59. 

Discourse  on  the  Life.  Genius,  and  Writings  of  J.  Fenimore  Cooper,  see 
Bryant,  William  Cullen. 

Duer,  William  A.,  reviewer  of  Cooper’s  History  of  the  Navy  of  the  United 
States  in  Stone’s  Commercial  Advertiser,  54  ff. ;  see  Controversies; 
see  also  Naval  History;  see  Stone,  W.  L. 
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Editors  sued,  see  Newspapers. 

“Effingham,”  source  of  epithet  applied  to  Cooper,  34-35 ;  identified  with 
Cooper  by  Benjamin,  63  ff. ;  by  Webb,  72  ff .,  App.  E,  App.  I;  by  Weed, 
106  ff. ;  by  Greeley,  143,  170;  Cooper  denied  self-portraiture  in  “Effing¬ 
ham,”  79-80;  author’s  private  affairs  introduced  into  novel,  172,  198. 

Effingham  Libel  Fund,  suggested  by  W.  L.  Stone,  52 ;  origin  of  phrase,  52 ; 
endorsed  by  Poughkeepsie  Journal,  Poughkeepsie  Eagle,  Albany  Journal, 
and  New  York  Gazette,  52-53 ;  Cooper’s  reaction  to,  S3 ;  Stone  quoted  on 
Cooper’s  reaction,  53-54;  Weed  quoted  on,  107. 

Evening  Post,  New  York,  19,  50,  App.  D;  see  Bryant,  William  Cullen. 

Expenses  or  Finances  controversy  in  France,  see  Controversies. 

“Fair  Comment,”  see  Literary  Criticism. 

Fenimore-Cooper,  legalized  form  of  novelist’s  name,  84-85,  241. 

Fenimore-Cooper,  James,  Correspondence  of,  see  entries  under  Cooper,  James 

Fenimore. 

Finances  or  Expenses  controversy,  see  Controversies. 

Fitzpatrick,  John  T.,  law  librarian  New  York  State  Library,  quoted,  194. 

Fonda,  N.  Y.,  county  town  of  Montgomery  county,  40,  83,  109,  248  ff. 

Foot,  Samuel  A.,  arbitrator  in  Cooper  vs.  Stone,  55. 

Freeman’s  Journal,  Cooperstown,  8,  trespassing  notice  reproduced  from, 
31;  32,  33,  34,  App.  A,  40,  45. 

Godwin,  Parke,  19,  30. 

Gold,  Theodore  S.,  editor  of  Oneida  Whig,  39,  45. 

Greeley,  Horace,  editor  of  New  York  Tribune  and  Weekly  Tribune,  cited 
by  Bryant,  27;  quoted  on  controversy,  36-37;  quoted  on  Pellet  verdict, 
44-45 ;  quoted  on  Benjamin  suit,  59 ;  sued  for  publishing  Weed  letter, 
111;  quoted  on  Weed’s  fondness  for  Cooper’s  novels,  116;  “Cooperage,” 
130-168;  assumed  responsibility  for  Weed  letter,  130;  offending  article 
quoted,  130-131;  announced  suit  for  libel,  131  ff. ;  resented  indirect¬ 
ness  of  notice,  132;  published  Cooper’s  Argus  letter,  133  ff.,  App.  M; 
text  of  amende  quoted,  App.  M;  quoted  on  report  of  trial,  134;  story 
of  trial,  135-156;  employed  no  counsel,  135;  pleaded  “General  Issue,” 
137;  summarized  R.  Cooper’s  argument,  137  ff. ;  analyzed  Fonda  letter, 
140  ff.;  quoted  on  “justification,”  141  ff.,  159  ff. ;  upheld  right  to 
express  opinion,  144  ff. ;  summarized  Fenimore  Cooper’s  speech,  145 
ff. ;  laid  self  open  to  new  suits  for  libel,  145  ff.;  made  plea  to  jury, 
145;  commented  on  Judge  Willard’s  charge  to  jury,  152  ff. ;  wrote 
and  published  series,  “The  Press  and  the  Law  of  Libel,”  157  ff.,  162 
ff. ;  published  pamphlet  edition  of  report,  159;  offered  Cooper  Tribune 
space,  165  ff. ;  made  overture  for  settlement,  165;  engaged  Seward 
and  Conger  as  counsel,  166;  case  never  came  to  trial,  166;  quoted  on 
“The  Quarrels  of  Authors,”  170;  quoted  on  Judiciary,  193;  quoted 
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on  effect  of  Cooper  cases  on  legislature,  193;  Seward’s  argument  in 
Cooper  vs.  Greeley  quoted,  App.  N. 

Greenough,  Horatio,  21. 

Gridley,  Judge  Philo,  presided  at  hearing  of  Webb  case,  85,  App.  I;  dis¬ 
sented  from  opinion  of  Court,  86;  quoted  on  ruling  out  Home  As 
Found  in  Weed  trial,  120-121;  Greeley  quoted  on  decision  in  Weed 
case,  124-127;  criticized  for  action  in  Cooper  cases,  181  ff.,  Gridley’s 
participation,  183;  Webb  quoted  on,  184;  Cooper  quoted  on  his  deci¬ 
sion,  185;  Silliman  quoted  on,  195. 

Griswold,  Rufus,  59. 

Hale,  William,  171,  183. 

Home  As  Found,  5,  7,  20,  21,  25,  34-36;  Albany  Journal  review  of,  35, 
106;  source  of  epithet  “Effingham,”  34-35;  contained  three  chapters 
on  “Point  War,”  36,  198-199;  approval  of  Webb  review  factor  in 
Pellet  suit,  43;  Benjamin  review,  62-65,  88;  Benjamin  review  circu¬ 
lated  at  Webb  trial,  65  ff.;  Webb  review  of  (with  excerpts),  69  ff., 
App.  E,  App.  I;  reviewers  insisted  Effingham  was  author’s  self-deline¬ 
ation,  63  ff.,  72  ff.,  172;  editorial  comment  on  Webb’s  review,  77,  106; 
Benjamin’s  earlier  review  quoted,  77-79;  read  aloud  in  courtroom,  93, 
100;  Benjamin  quoted  on  reading,  93;  Webb  quoted  on,  101  ff. ;  ex¬ 
cluded  from  later  trials  of  Webb,  100;  excluded  from  Weed  trial,  120 
ff.,  Greeley  quoted  on,  164;  anonymous  writer  quoted  on,  177;  Webb 
quoted  on  exclusion  from  second  trial,  185-188. 

Howe,  M.  A.  DeWolfe,  172. 

Hudson,  Frederic,  169. 

Indictments,  procured  by  Cooper  against  Webb,  69,  82 ;  editorial  comment 
on  Webb,  83 ;  Cooper’s  attempts  to  indict  editors,  85,  89  ff.,  App.  E, 
App.  I;  Cooper  quoted  on,  87  ff.,  Cooper  denied  attempts  to  indict 
Barber,  89,  App.  D;  Weed  comment  on,  90;  Webb  quoted  Cooper 
affidavit  on,  90,  App.  I;  Benjamin  quoted  on,  91,  App.  H;  public 
opinion  did  not  sustain  Cooper  on,  200. 

Judiciary,  see  Bronson,  Greene  C.;  Cowen,  Esek;  Gridley,  Philo;  Kinne, 
Hiram;  Walworth,  Reuben  H.;  WOlard,  John. 

Judiciary,  criticism  of,  167,  181,  App.  N;  see  also  Gridley,  Philo,  and 
Willard,  John. 

Justification,  see  Law  for  exclusion  of  evidence;  see  also  Gridley,  Philo, 
and  Willard,  John;  Benjamin  quoted  on,  62,  88;  Greeley  quoted  on, 
141  ff.,  159  ff. ;  Webb  quoted  on,  186  ff. ;  Weed  quoted  on,  127,  191. 

Kinne,  Judge  Hiram,  quoted  on  Webb,  86. 

La  Fayette,  General,  21,  24. 

Law,  New  York  Libel,  for  administration  of,  see  Judiciary;  Cooper’s 
mastery  of,  177;  civil  cases  involving  literary  criticism  cited,  174; 
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demands  on  critic,  176;  exclusion  of  evidence,  see  Gridley,  Philo,  and 
Willard,  John;  exposition  of  by  Cooper,  177-180;  “fair  comment,” 
see  Literary  criticism;  modified  by  Cooper  cases,  168,  169,  174,  193- 
197,  200;  propriety  of  Cooper’s  resort  to,  81,  164-165,  169-170,  176- 
177;  Child  quoted  on,  176;  Greeley  quoted  on,  124-126,  157-159,  162- 
163,  193;  Seward  quoted  on,  167,  App.  N;  Silliman  quoted  on,  174; 
Webb  quoted  on,  App.  J,  184  fi.,  187  ff.,  169-200. 

Letter  to  His  Countrymen  by  J.  Fenimore  Cooper,  21,  25,  43,  52,  60,  69, 
198;  answering  attacks  of  Courier  &  Enquirer,  Commercial  Advertiser, 
and  New  York  American,  20,  52,  69. 

Libel,  see  Law  (New  York). 

Libel,  civil,  (listed  under  defendant’s  name) — Cooper  vs.  Barber,  39-51, 
App.  C-E,  inc.;  vs.  Benjamin,  40,  59  ff.,  App.  H;  vs.  Gold,  39,  45;  vs. 
Greeley  and  McElrath,  130-168,  App.  N;  vs.  Stone,  40,  52-58,  App. 
F-G,  inc.;  vs.  Weed,  39,  104-129,  App.  K,  App.  M. 

Libel,  criminal,  see  Webb  in  People  vs.  J.  W.  Webb;  see  also  Indictments. 

Libel  suits,  overlapping  and  interdependence  of  Cooper  suits,  39,  45  ff.,  65, 
91,  115,  154. 

Libel,  The  Press  and  the  Law  of,  Greeley  series  on,  124-125,  127-129. 

Literary  criticism  and  libel,  bounds  for  an  issue  in  Cooper  suits,  35,  81, 
93,  App.  F,  App.  J ;  civil  actions  for  libel  involving  literary  criticism 
cited,  174;  for  criminal  libel  involving,  see  Webb,  69-103;  Cooper  vs. 
Stone  leading  case  on  doctrine  first  enunciated  in  Carr  vs.  Hood,  174, 
App.  F ;  principles  now  governing  established  by  Cooper  litigation, 
172;  rights  of  authors,  critics,  and  editors,  Benjamin  quoted  on, 
61-65,  App.  H;  New  Yorker  quoted  on,  81-82;  Judge  Kinne  quoted 
on,  86;  Judge  Willard  quoted  on,  93,  100-101,  App.  J,  185-191;  Webb 
quoted  on,  94-95,  101-103,  191,  App.  E;  Greeley  quoted  on,  157-159; 
Silliman  quoted  on,  170-171,  173,  174;  Bryant  quoted  on,  171-172; 
Seward  quoted  on,  App.  N,  198-200. 

Litigation,  involving  literary  criticism,  35 ;  growing  out  of  litigation,  40. 

Lord,  Daniel  A.,  arbitrator  in  Cooper  vs.  Stone,  55. 

Lounsbury,  Thomas  R.,  biographer  of  Cooper,  quoted  on  inaccessibility  of 
family  papers,  7 ;  cited  by  Clymer,  7 ;  quoted  on  Oneida  Whig  case,  45 ; 
quoted  on  outcome  Webb  trials,  97;  quoted  on  Weed  verdicts,  115. 

Malice,  Bronson  quoted  on,  50;  Greeley  quoted  on,  140-141;  Kinne  quoted 
on,  175;  Willard  quoted  on,  172-173,  App.  J. 

Morning  Courier  and  New  York  Enquirer,  see  Courier  and  Enquirer;  also 
see  Webb,  Col.  James  W. 

Naval  History  controversy,  see  Stone,  W.  L.;  see  also  Controversies;  one 
of  three  in  which  Cooper  was  involved,  5 ;  issue  as  explained  in  Cor¬ 
respondence,  55 ;  involved  question  of  privilege,  55 ;  submitted  to 
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arbitration,  SS;  based  on  articles  in  Stone’s  Commercial  Advertiser 
purporting  to  be  reviews  of  Naval  History,  S4-SS;  decision  often 
cited  by  authorities,  174-175;  summarized  text  of  award,  App.  G. 

Newspapers  whose  editors  were  sued  by  Cooper:  Albany  Evening  Journal, 
see  Weed;  Cooperstown,  Otsego  Republican,  see  Barber;  New  York, 
Commercial  Advertiser  and  New  York  Spectator  (semi- weekly),  see 
Stone;  New  York,  Evening  Signal  and  New  World  (weekly),  see  Ben¬ 
jamin;  New  York,  The  Tribune  (daily  and  weekly),  see  Greeley;  Nor¬ 
wich,  Chenango  Telegraph,  see  Pellet;  Utica,  Oneida  Whig,  see  Gold. 

New  York  Libel  Law,  see  Law. 

New-Yorker  edited  by  Horace  Greeley,  quoted  on  Benjamin  case,  59;  see 
also  Greeley,  Horace. 

New  World,  see  Benjamin,  Park. 

Norwich,  N.  Y.,  county  town  of  Chenango  county,  40,  42 ;  Weed  once 
editor  there,  104;  see  also  Pellet,  Elius. 

Oneida  Whig,  Utica,  Cooper  verdict  against,  39;  see  Gold,  Theodore  S. 

Otsego  Republican ,  Cooperstown,  see  Barber,  Andrew  M. 

Parton,  James,  biographer  of  Greeley,  13,  134,  156. 

Pellet,  Elius,  editor  of  Chenango  Telegraph,  sued  by  Cooper,  39,  42,  App. 
B;  asked  Barber  for  facts  in  Three  Mile  Point  controversy,  42-43; 
Cooper’s  declaration  against  quoted,  43-44,  App.  B ;  defied  Cooper,  44, 
App.  B;  New-Yorker  quoted  on  verdict,  44-45;  cited,  83. 

People,  The  vs.  J.  W.  Webb,  see  Webb;  see  also  Indictments;  see  also 
Libel,  criminal. 

Politics  an  issue  in  Cooper  suits,  33,  40,  45,  60,  61,  82,  163,  182,  App.  D, 
App.  I,  App.  K. 

Press,  see  Newspapers;  see  also  Controversies. 

Press  and  the  Law  of  Libel,  The,  series  by  Greeley,  157,  162  ff. 

Privilege,  54-55,  93,  172-173,  App.  F,  App.  J. 

Resolutions  passed  against  Cooper  at  public  meeting,  App.  A. 

Sargent,  Epes,  59. 

Seward,  William  Henry,  counsel  for  Greeley,  61,  166;  argument  in  Cooper 
vs.  Greeley  quoted,  App.  N. 

Silliman,  B.  D.,  quoted  on  right  to  criticize  published  works,  170  ff.,  173- 
174;  quoted  on  Cooper  suits  and  law  of  libel,  194-197;  quoted  on 
criticism  of  courts  caused  by  Cooper  cases,  195. 

Spectator,  New  York,  (semi-weekly  edition  of  Commercial  Advertiser), 
56;  see  Stone,  W.  L. 

Stevens,  Samuel  A.,  arbitrator  in  Cooper  vs.  Stone,  55. 

Stone,  William  Leete,  editor  of  New  York  Commercial  Advertiser  and  New 
York  Spectator  (semi-weekly),  cited  by  Bryant,  28;  resident  of 
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Cooperstown,  37,  52;  cited  by  Greeley,  37;  suggested  Effingham  Libel 
Fund,  52 ;  drew  Cooper’s  wrath  in  Letter  to  His  Countrymen,  52 ; 
sued  by  Cooper  for  publication  of  reviews  of  Naval  History,  54;  made 
claim  of  absolute  privilege,  55;  Judge  Cowen  quoted  on  privilege,  App. 
F;  case  submitted  to  arbitration,  55,  App.  G;  sued  again  for  comment 
on  paying  award  and  reference  to  Barber  case,  51,  56-57;  retracted 
charge  of  “shaving,”  57;  forced  to  pay  verdict,  57;  carried  case  to 
Court  of  Errors,  58;  died,  58;  reversal  in  case,  59;  included  by  Benja¬ 
min  as  “defendant”  in  letter  “To  the  Famous  Litigant,”  88,  App.  H. 

Three  Mile  Point  controversy,  5,  30,  31-38,  69  ff .,  104  ff.;  led  Cooper  to 
resort  to  law,  30;  warning  to  trespassers,  31;  ownership  established^ 
32 ;  public  meeting  called  to  protest  action,  33 ;  resolutions  drawn  up 
against  Cooper,  33,  App.  A;  paralleled  in  Home  4s  Found,  34-35;  sum¬ 
marized  by  Greeley,  36-37;  critics  quoted  on  inclusion  in  novel,  35-36; 
character  of  certain  villagers  at  issue,  41 ;  version  accepted  by  Cooper 
family,  41;  see  App.  A-E,  inc. ;  see  also  Controversies. 

“To  the  Famous  Litigant,”  App.  H;  see  Benjamin,  Park,  author  of;  see 
also  Wiebb,  Weed,  and  Stone. 

Tompkins  Volunteer,  39,  90. 

Typography  and  style,  note  on,  11-13. 

Utica,  N.  Y.,  county  town  of  Oneida  county,  40;  see  Gold,  Theodore  S.; 
see  also  Oneida  Whig. 

Venue,  complaints  against,  44,  83  ff. ;  change  granted  in  Webb  case,  86-87, 
App.  I,  App.  L. 

Verdicts  in  Cooper  cases:  vs.  Pellet,  44,  83;  vs.  Oneida  Whig  (Gold),  45; 
vs.  Barber,  49,  56-57,  66,  111,  113;  vs.  Stone,  56,  57;  vs.  Benjamin, 
66-67,  111,  113;  The  People  vs.  J.  W.  Webb  for  libel  on  Cooper,  94, 
97-99;  vs.  Weed,  110,  112-117,  App.  K-M,  inc.;  vs.  Greeley,  134,  152- 
154;  success  is  a  boomerang,  199. 

Walworth,  Chancellor  Reuben  H.  (Court  of  Errors),  quoted  on  Stone  vs. 
Cooper,  58-59. 

Webb,  James  Watson,  editor  of  Courier  &  Enquirer,  New  York,  see  People 
vs.  J.  W.  Webb;  cited  by  Bryant,  27;  Greeley  quoted  on,  37,  69; 
resident  of  Cooperstown,  37 ;  published  Barber’s  letter  to  Cooper,  50, 
89,  App.  C;  indicted  for  criminal  libel  on  Cooper,  69  ff.;  offending 
review  of  Home  As  Found  quoted,  69-77 ;  quoted  on  rumor  of  indict¬ 
ment,  80;  quoted  on  article  causing  second  indictment,  82;  cited,  83; 
trial  postponed,  84;  included  by  Benjamin  as  “defendant”  in  letter 
“To  the  Famous  Litigant,”  88,  App.  H;  reviewed  own  case,  App.  I; 
secured  second  postponement,  89;  quoted  on  “Effingham,”  App.  E.; 
quoted  Cooper  affidavit  on  indictments,  90,  App.  I;  Willard’s 
charge  to  jury  in  first  trial  of,  App.  J ;  Weed  quoted  on  indictment  of, 
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90;  quoted  on  Webb  and  Weed  trials,  App.  L;  disagreement  of  jury, 
94;  quoted  on  outcome  of  first  trial,  94-95;  retracted  article  cited  in 
second  indictment,  96-97;  Greeley  quoted  on  disagreement  of  jury, 
97,  132;  Cooper  quoted  on,  App.  K;  Webb  jury  disagreed  second 
time,  98;  acquitted  at  third  trial,  98  ff. ;  court  record  quoted,  99; 
quoted  on  acquittal,  100;  commented  on  judge’s  charge  as  “meriting 
impeachment,”  101 ;  quoted  on  Cooper  the  man,  102-103 ;  Weed  quoted 
on  Webb  indictments,  112-114;  criticized  Judges  Gridley  and  Willard, 
184  ff.;  quoted  Judge  Willard,  186-190;  quoted  on  Judge  Willard’s 
charge  in  third  trial,  187,  191. 

Weed,  Thurlow,  editor  of  Albany  Journal,  6;  cited  by  Bryant,  27;  men¬ 
tioned  by  Greeley,  37;  resident  of  Cooperstown,  38,  104;  republished 
articles  from  Norwich  and  Cooperstown  papers,  39,  104;  included  by 
Benjamin  as  “defendant”  in  “To  the  Famous  Litigant,”  88,  App.  H; 
quoted  on  Webb  case,  91;  once  editor  in  Norwich,  104;  quoted  on 
Cooper,  104-109;  Otsego  Republican  quoted  on,  106;  quoted  on  trial 
at  Fonda,  109  ff. ;  Cooper’s  version  of  inquest  against,  App.  K ;  Cooper’s 
most  persistent  antagonist,  118;  Webb  quoted  on  trial  of,  App.  L; 
sued  for  trial  report,  111;  Cooper’s  reply  quoted,  111  ff.,  App.  M; 
Lounsbury  quoted  on  verdicts  against,  115;  quoted  on  verdicts,  115, 
118;  sued  five  times,  114;  lost  other  suits,  115;  quoted  on  admiration 
for  Cooper’s  novels  and  on  “Two  Admirals”  incident,  116-117;  repub¬ 
lished  articles  from  Buffalo  Commercial  Advertiser  and  New  World, 
118  ff. ;  made  “general  retraction,”  122;  quoted  on  retraction,  123; 
quoted  on  Judges  Willard  and  Gridley,  127  ff.,  191  ff. ;  Tribune  ver¬ 
sion  of  his  trial,  130;  Greeley’s  analysis  of  Fonda  letter,  140  ff. ;  Gree¬ 
ley  quoted  on  Cooper  vs.  Weed,  126;  quoted  on  “truth  as  evidence,” 
191;  quoted  on  changes  in  New  York  law,  192-193. 

Wendell’s  Reports,  quoted,  45  ff.;  cited,  54. 

Will  of  Judge  Cooper,  quoted,  32. 

Willard,  Judge  John,  heard  Cooper  vs.  Barber  case,  48;  instructed  jury 
to  find  “respectable  verdict,”  49 ;  upheld  by  higher  court,  49 ;  presided 
at  Webb’s  first  trial,  92;  quoted  on  Webb’s  review,  93,  App.  J;  pre¬ 
sided  at  second  and  third  Webb  trials,  100;  ruled  out  novel  Home  As 
Found,  100;  Webb  quoted  on  his  charge  to  jury  in  third  trial,  101; 
criticized  by  Weed,  123,  127  ff. ;  directed  verdict  against  Greeley,  152 
ff. ;  quoted  on  privilege,  173,  App.  J;  criticized  for  rulings  in  Cooper 
cases,  181  ff. ;  participation  in  Cooper  suits,  183  ff. ;  Webb  quoted  on, 
184  ff. ;  quoted  on  exclusion  of  novel  in  Webb’s  second  trial,  186-190; 
Silliman  quoted  on,  195. 

Writings  of  James  Fenimore  Cooper,  see  Cooper,  James  Fenimore,  Writ¬ 
ings  of. 
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